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Introduction

Tax offenses are regarded as one of the significant challenges of modern economic
relations. Particularly problematic for the state are acts related to tax evasion,
failure to fulfill tax obligations, the use of false documentation, and other
financial and legal violations. Such actions threaten not only the stability of the
state budget but also the existence of a fair competitive environment and the
proper functioning of the economic system.

One of the major issues within modern legal systems is the differentiation
between administrative misconduct and criminal offenses in the tax sphere. The
complexity of this issue is conditioned by the fact that tax violations often
constitute closely interconnected legal forms, and the legal qualification of a
particular act depends on a complex analysis of both objective and subjective
circumstances. In practice, there are frequent cases where the same act receives
different legal assessments by different authorities, creating risks of legal
uncertainty, inconsistent practice, and deterioration of the legal status of
individuals.

The relevance of the dissertation topic is determined by the fact that, in Georgian
legal practice, there is still no complete and uniform standard for differentiating
tax misconduct from criminal offenses. Although the current legislation defines
the grounds for both administrative and criminal liability, it remains problematic
in practice to determine whether a particular act constitutes an administrative
offense or a criminal offense. This issue becomes especially acute in the
assessment of tax evasion, fictitious operations, the use of false tax
documentation, and other economic crimes.

The relevance of the topic is further enhanced by the fact that, together with the
increasing complexity of modern economic relations, the forms of tax offenses
are also expanding. The diversity of financial operations, the development of
international economic relations, the expansion of electronic commerce, and the
growth of the digital economy significantly complicate tax control mechanisms
and create new challenges for both tax administration and criminal justice.

The aim of the research is to conduct an in-depth study of the legal, theoretical,
and practical problems related to the differentiation between administrative
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misconduct and criminal offenses in the tax sphere, to analyze the current
Georgian legislation and judicial practice, to examine international experience,
and to identify the principal legal criteria that ensure a clear, fair, and effective
distinction between administrative and criminal liability. The research also aims
to determine to what extent the current Georgian legal mechanisms comply with
the principles of a modern rule-of-law state, particularly the requirements of
legal certainty, proportionality, fairness, and the protection of human rights.

The research seeks to identify the main legal and practical shortcomings that
currently exist in the assessment of tax misconduct and criminal offenses.
Particular attention is paid to the problem that, in practice, it is often difficult to
correctly determine the legal nature of a specific act, which results in
inconsistent application of administrative and criminal liability. Accordingly,
one of the principal objectives of the study is to develop legal standards and
approaches that would facilitate predictable and consistent application of forms
of liability.

Within the framework of the research, particular attention is devoted to the
analysis of the theoretical foundations of tax misconduct and criminal offenses,
the problem of assessing the degree of public danger of an act, the significance of
the amount of damage caused to the budget, the difficulties in establishing the
intent to evade taxes, the relationship between administrative and criminal
sanctions, the practical significance of the ne bis in idem principle, and the role
of the criminal law principle of ultima ratio in tax law.

The research also aims to assess the relationship between the competences of tax
authorities and investigative bodies in the process of differentiating tax
misconduct from criminal offenses, to identify practical problems related to the
transformation of tax disputes into criminal proceedings, and to analyze the risks
that may arise concerning the legal status of taxpayers.

Furthermore, the purpose of the study is to examine international legal
experience and, on the basis of comparative analysis, identify legal mechanisms
successfully applied in foreign legal systems when differentiating forms of
liability in the tax sphere. Particular attention is devoted to the analysis of the
practice of Germany, France, the United States of America, and the European
Court of Human Rights, enabling the assessment of modern international trends
and their possible influence on the development of the Georgian legal system.
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The ultimate goal of the research is to develop relevant conclusions and
recommendations for improving the existing legal mechanisms for
differentiating administrative and criminal liability in the tax sphere, thereby
contributing both to the effective protection of the fiscal interests of the state and
to the safeguarding of taxpayers’ rights, economic freedom, and legal security.

The scientific novelty of the research lies in the fact that the dissertation
comprehensively and systematically analyzes the problems related to
differentiating administrative and criminal liability in the tax sphere within the
context of modern Georgian law and contemporary legal challenges. The issue is
studied not only from theoretical and normative perspectives but also through
practical and comparative legal analysis, making it possible to assess the problem
both from the standpoint of legal theory and practical justice.

The scientific novelty is also reflected in the fact that the dissertation integrates
the principal theoretical issues of tax law, administrative law, and criminal law,
thereby giving the research an interdisciplinary character. In Georgian legal
literature, the issue of differentiating forms of liability in the tax sphere has
mainly been discussed fragmentarily and in separate directions, whereas the
present dissertation studies the issue through a unified systemic approach,
enabling a more comprehensive understanding of the relationship between
administrative and criminal liability.

The research includes an in-depth analysis of current Georgian legislation,
evaluates the relevant provisions of the Tax Code of Georgia and the Criminal
Code of Georgia, their practical application, and the legal shortcomings that in
practice lead to inconsistent interpretation of forms of liability. Particular
attention is paid to the problem that current legislation does not always allow a
clear differentiation between administrative misconduct and criminal offenses,
thereby creating risks of legal uncertainty in practice.

The scientific novelty of the dissertation also lies in the analysis of tax
administration practice, judicial decisions, the peculiarities of investigative
authorities’ activities, and the set of practical problems arising in the relationship
between tax disputes and criminal prosecution. Particular attention is devoted to
cases in which tax disputes transform into criminal proceedings before the final
determination of the existence or amount of tax liability. This issue has not
previously been systematically studied within Georgian legal scholarship.
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The dissertation also includes a comparative analysis of international legal
experience. The research examines the practice of Germany, France, the United
States of America, and the European Court of Human Rights concerning the
differentiation of tax misconduct and criminal offenses. This analysis makes it
possible to evaluate modern international trends, the principal criteria for
determining forms of liability, and their potential influence on the development
of the Georgian legal system.

The scientific novelty of the dissertation is further reflected in the special
attention devoted to the significance of the criminal law principle of ultima ratio
in tax law. The dissertation substantiates that criminal liability in the tax sphere
should be regarded as an extreme legal response and should be applied only to
acts that clearly contain signs of a high degree of public danger and deliberate
intent to damage the fiscal interests of the state.

Within the framework of the research, the author formulates original criteria for
differentiating tax misconduct from criminal offenses, based on the degree of
public danger of the act, the amount of damage, the systematic and organized
nature of the conduct, the use of false documentation, the purpose of tax evasion,
and the degree of intent of the individual. The dissertation substantiates that the
mere fact of unpaid taxes should not in itself constitute grounds for criminal
liability unless criminal intent has been established.

Special attention is also devoted to the practical significance of the ne bis in idem
principle. The research analyzes the problems related to the parallel application
of administrative sanctions and criminal liability and substantiates that, within a
modern rule-of-law state, the principle prohibiting double punishment must be
protected when applying forms of liability.

The scientific novelty of the dissertation is also expressed in the development of
relevant recommendations for improving Georgian legislation and practice. The
dissertation presents proposals concerning clearer definition of the elements of
tax crimes, clarification of the criteria for differentiating administrative and
criminal liability, legal regulation of the relationship between tax disputes and
criminal prosecution, establishment of uniform judicial standards, and
improvement of mechanisms for the protection of taxpayers’ rights.
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Thus, the scientific novelty of the dissertation lies not only in the study of specific
legal problems but also in the systematic, comprehensive, and practice-oriented
understanding of the issue, which creates an important foundation for the further
scientific development of tax law, administrative law, and criminal law.

The theoretical significance of the dissertation is reflected in the fact that the
research contributes to a better understanding of the relationship between tax
law and criminal law, the determination of the boundaries of administrative and
criminal liability, and the practical development of the fundamental principles
of the rule of law — fairness, proportionality, and legal certainty.

The practical significance of the research lies in the fact that the conclusions and
recommendations presented in the dissertation may be used both in legislative
activities and in judicial and investigative practice. The dissertation will provide
practical assistance to employees of tax authorities, law enforcement agencies,
judges, attorneys, lawyers, and researchers interested in tax law issues.

The subject of the research is the legal nature of the differentiation between
administrative and criminal liability in the tax sphere, its theoretical foundations,
peculiarities of normative regulation, and practical problems. The research
includes an analysis of the legal criteria and mechanisms through which tax
misconduct and criminal offenses are differentiated, as well as the study of
problematic issues arising in the process of applying these forms of liability.

Within the scope of the subject matter, the dissertation analyzes the essence and
legal nature of tax misconduct and criminal offenses, the degree of public danger
of the act, the significance of the amount of damage, the problems related to
establishing the intent to evade taxes, the relationship between administrative
and criminal sanctions, and the role of the ne bis in idem and ultima ratio
principles in tax law. The subject of the research also includes identifying the
legal and practical shortcomings that hinder a clear differentiation between
administrative and criminal liability and create risks of legal uncertainty and
inconsistent practice.

The object of the research comprises the social and legal relations connected with

tax misconduct and tax crimes arising in the process of fulfilling tax obligations

between the state and taxpayers. The object includes Georgian tax and criminal

legislation, tax administration practice, the activities of courts and investigative
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bodies, as well as international legal experience and foreign legal approaches to
differentiating forms of liability in the tax sphere.

Within the scope of the object of the research, the dissertation examines the
regulations of the Tax Code of Georgia, the Criminal Code of Georgia, and
relevant subordinate normative acts, their practical application, and the problems
arising in the process of law enforcement. Particular attention is devoted to the
analysis of judicial practice, since it is precisely within judicial decisions that the
practical difficulties of differentiating administrative and criminal liability, cases
of differing interpretations of legal norms, and inconsistent legal assessments
become evident.

The object of the research also encompasses international legal experience and
comparative legal practice, enabling an assessment of modern international
approaches to differentiating tax misconduct and criminal offenses, identifying
the strengths and weaknesses of foreign legal systems, and evaluating the
possibility of applying such approaches in the process of improving the Georgian
legal system.

The methodological foundation of the research is based on a combination of
general scientific and special legal research methods. The dissertation employs
historical-legal, comparative-legal, logical, systemic, analytical, and dogmatic
research methods. Through the historical-legal method, the historical
foundations of the development of tax liability are analyzed; through the
comparative-legal method, the practice of foreign countries — Germany, France,
the United States, and the European Court of Human Rights — is studied; and
through dogmatic and systemic methods, current Georgian legislation and
judicial practice are analyzed.

The research process utilized Georgian and foreign scientific literature,
international legal acts, decisions of the European Court of Human Rights,
Georgian legislative acts, judicial practice, and contemporary scholarly opinions
in the field of tax law.

The structure of the dissertation is determined by the goals and objectives of the
research and includes an introduction, four chapters, subchapters, a conclusion,
and a bibliography. The dissertation consists of 186 printed pages. It successively
examines the theoretical and legal foundations of the tax system, general issues
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of tax offenses and liability, the criminal liability of taxpayers, and finally the
problem of differentiating administrative misconduct from criminal offenses

Chapter 1. Political, Legal, and Economic Characteristics of the Tax
System

1.1. The Concept and Significance of Taxation

Under the conditions of a market economy, increasing importance is attached to
the development of business within the country, the attraction of as many foreign
investments as possible, and the creation of a favorable and competitive
environment for entrepreneurs, which naturally has a positive impact on the
growth of production, the improvement of the economy, and the standard of
living of the population.

The legislative definition of a tax is provided in Article 6 of the Tax Code of
Georgia, the first paragraph of which states: “A tax is a mandatory, unconditional
monetary contribution to the budget, payable by a taxpayer under the Tax Code,
arising from the obligatory, non-equivalent, and gratuitous nature of payment.”

In Georgia, the establishment of taxes is exclusively the prerogative of
Parliament. A mandatory contribution to the budget constitutes a tax if such
contribution is provided for by the Tax Code. The Tax Code defines an exhaustive
list of taxes. Tax represents a mandatory and unconditional monetary
contribution.

According to Article 67 of the Constitution of Georgia, “the payment of taxes and
duties in the amount and manner prescribed by law shall be obligatory.”

Alongside the Constitution of Georgia, the Organic Law of Georgia “On
Economic Freedom ”further develops and refines economic rights and freedoms.

The payment of taxes into the budget is carried out exclusively in monetary form.
The payment of taxes in the form of goods or services is not envisaged under the
current legislation. Taxes are transferred both to the State Budget and to the
budgets of the Autonomous Republics and local self-government bodies, in
accordance with the budgetary legislation of Georgia.
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A tax constitutes an abstract contribution and does not possess a designated
purpose. Tax contributions are not intended to finance specific state
expenditures. The taxpayer is the owner rather than the citizen. The payment of
taxes is a social obligation derived from the right to private property. A tax
possesses a mandatory, non-equivalent, and gratuitous character. An assessed tax
constitutes a debt owed to the state and is subject to mandatory payment into the
budget. A tax is non-equivalent in nature. A tax obligation is unilateral. In tax-
legal relations, there exists only one obligated party, namely the taxpayer, while
the state, upon receiving the tax, does not undertake any corresponding
obligation toward the taxpayer.

1.2. Tax Legislation

Tax legislation constitutes an interconnected system of normative acts of varying
legal force that contain tax law norms. In turn, a tax norm is a formally
established rule of conduct regulating various relations arising within the sphere
of taxation.

“Article 2 of the Tax Code defines the composition of tax legislation, which
includes four levels of the system of tax legislation regulating the principal legal
relations in the sphere of taxation in Georgia:

» The Constitution of Georgia;
» International treaties and agreements;

» The Tax Code;

» Subordinate normative acts.

The system of Georgian tax legislation represents an interconnected set of
normative acts of different hierarchical levels. The norms of tax law constitute a
variety of administrative-legal norms and, accordingly, primarily serve as a
means of implementing public rather than private interests.

Georgia’s liberal tax policy is recognized at the international level; however,
taxpayers’ attitudes toward tax legislation are more negative than positive. The
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reasons for this include the frequent amendments and ambiguous provisions
within the Tax Code, as well as the number and rates of taxes.

The requirements of law must be morally justified; that is, the law should reflect
the universally accepted views and values existing within a given society. The
existence of such law can convince individuals that its requirements are correct
and serve the interests of the people.

1.3. Tax System

The concept of the “tax system” substantially differs from the “system of taxes.”
The principal distinguishing feature is that the tax system encompasses certain
economiic, legal, and political aspects.

A system of taxes is a combination of individual taxes characterized by
organizational-legal and economic unity. The organizational-legal unity of the
tax system is expressed through the centralized procedure for establishing types
of taxes and the principal elements of their legal structure.

Tax policy constitutes a component of fiscal policy. The principal objectives of
tax policy are the increase of revenues and the promotion of economic and social
goals. Taxes are used as instruments for influencing desirable social and economic
objectives.

The tax systems of foreign countries were formed under the influence of different
economic, political, and social conditions. Tax systems differ significantly from
one another in terms of the types of taxes, their structure, methods of collection,
tax rates, fiscal powers of various levels of government, tax base, scope of
taxation, and tax benefits.

One of the significant problems of the tax system of the United States of America
is the complexity of its tax legislation. The tax system of the United States is also
progressive, including a non-taxable minimum and deductions.

In almost all European states, a progressive multi-level taxation system operates,
harmonized with the system of non-taxable minimums and deductions for social
expenses.
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The analysis of the Georgian tax system and the experience of foreign countries
demonstrates that for Georgia, which is essentially a developing country with a
significant proportion of the population living below the poverty line, it is
expedient to widely apply progressive forms of taxation and to take into
consideration the rich experience of highly developed and civilized states in this
field.

The tax environment of Georgia is complex and rapidly changing. In order to
establish a fair and effective tax system, it is necessary to achieve an optimal
combination of direct and indirect taxes, which may be attained through the
introduction of a progressive taxation scale. Equality and adherence to the
principle of justice must be ensured within the tax sphere.

Chapter 2. Tax Offense and Liability for Tax Offenses
2.1. General Aspects of Tax Offenses and Tax Liability

A tax system is a combination of individual taxes characterized by organizational-
legal and economic unity.

Tax policy constitutes a component of fiscal policy. According to official data,
Georgia’s tax burden is among the lowest in the world. According to Forbes,
Georgia ranks fourth in terms of the low level of taxes.

In most cases, tax offences are related to the incorrect calculation of taxes, as well
as their incomplete or untimely payment into the budget. The principal type of
tax offence is tax evasion; however, depending on the nature of the unlawful act,
in addition to this offence, it is also possible to distinguish offences directed
against the supervisory functions of tax authorities, against the established rules
of maintaining tax records, preparing and submitting tax declarations, against the
procedure for fulfilling tax obligations, against the rights of taxpayers, and others.
Tax liability is the result of the violation of tax-law norms.

All offences classified as tax offences either cause harm to or pose a threat to the
tax system.
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The elements of a tax offence are expressed through four components: the object
of the offence, the objective aspect of the offence, the subjective aspect of the
offence, and the subject of the offence.

In turn, tax liability has three grounds:

» “Formal (normative), i.e. the system of normative acts regulating it,
which establishes the elements of tax offences, the rights and obligations
of participants in legal-protective relations, and determines the
principles, procedures, and procedural forms for the application of tax
liability;

» Factual, i.e. the act of a specific subject of tax law that violates legal
norms protected by measures of liability;

» Procedural, i.e. the act (decision) of an authorized body concerning the
imposition of a specific sanction.”

2.2. Tax Sanction

Tax liability finds its expression in the relevant part of a legal norm, which is
referred to as a sanction.

According to Article 270 of the Tax Code of Georgia, a tax sanction is a measure
of liability for a committed tax offence. At the same time, a tax sanction may be
applied in the form of a warning, penalty interest, monetary fine, confiscation
without compensation of the object of the offence, goods and/or a means of
transport, in cases provided for by the Tax Code.

2.3. Proceedings in Tax Offence Cases

According to Paragraph 1 of Article 271 of the Tax Code of Georgia, “proceedings
in a tax offence case shall be conducted by the tax authority. The procedure for
conducting proceedings in tax offence cases shall be established by the Minister
of Finance of Georgia.”

Proceedings in tax offence cases include procedures related to the preparation of
an offence report upon the detection of a tax offence, examination of the case,

53



imposition of a sanction, adoption of a decision, and registration of the adopted
decisions.

2.4. Types of Tax Offences and Liability

Tax offences are related to the fulfilment or partial fulfilment of tax obligations.
Depending on liability, tax legislation establishes tax liability for taxpayers, tax
agents, as well as other obligated people, including banks.

A number of articles of the Tax Code of Georgia are classified as tax offences
(Article 273, Article 275, Article 276, Article 277, Article 278, Article 279, Article
280, Article 281, Article 282, Article 283, Article 286, Article 288, Article 2881,
Article 2882, Article 2883, Article 288*, Article 2901, Article 2902, Article 291).

Article 273: Violation of the Rules of Taxpayer Registration — According to the
Tax Code of Georgia, violation of the registration rules by a taxpayer entails a
fine of 500 GEL.

Article 274: Violation of the Deadline for Submitting a Tax
Declaration/Calculation — According to the Tax Code of Georgia, this implies “the
violation of the deadline established by Georgian tax legislation for submitting a
tax declaration/calculation to the tax authority, where the period of delay does
not exceed two months; such violation entails a fine in the amount of 5 percent
of the tax amount payable on the basis of the relevant declaration/calculation.”

Article 275: Reduction of Tax in a Tax Declaration/Calculation — According to
the Tax Code of Georgia, “the reduction by a person of the amount of tax in a tax
declaration/calculation, where such reduction is caused by a change made by the
tax control authority to the moment (period) of occurrence of the person’s tax
liability, entails a fine imposed upon the person in the amount of 10 percent of
the reduced tax amount.”

According to Paragraph 2 of Article 275 of the Tax Code, reduction by a person
of the amount of tax in a tax declaration/calculation entails a fine in the amount
of 50 percent of the reduced tax amount.

“According to Paragraph 3 of Article 275 of the Tax Code of Georgia, the increase
by a person of the amount calculated in a declaration for reduction or of the
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amount subject to refund shall also be regarded as a reduction of tax in the
declaration and shall entail liability in accordance with the procedure provided
for by Paragraph 1 or Paragraph 2 of Article 275 of the Tax Code of Georgia.”

Reduction by a taxpayer of the tax amount in a tax declaration by more than
50,000 GEL shall be considered large-scale tax evasion and shall entail liability
under Article 218 of the Criminal Code of Georgia.

Article 276: Violation of the Rules of Conducting Gambling Business Activities —
Article 276 of the Tax Code of Georgia establishes liability for violations of the
rules governing gambling business activities.

Article 279: Failure to Submit Information to the Tax Authority — According to
Article 279 of the Tax Code:

»1. Failure to submit accounting documentation and/or information related to
taxation upon request by the tax authority in accordance with the procedure
established by this Code, as well as failure to submit an inventory of property
within the period specified by the tax authority or the National Bureau of
Enforcement, shall entail a fine of 400 GEL, while repeated commission of the
same act shall entail a fine of 1,000 GEL.”

According to Article 70 of the Tax Code of Georgia, an authorized person of the
tax authority has the right to request from the taxpayer, in written or electronic
form, the submission of accounting documentation and/or information related to
taxation. The request must be specific and should indicate concrete information
related to the accounting documentation submitted; furthermore, the
information related to taxation must be accurate and reliable.

Article 281: Violation of the Rules for the Use of Cash Register Machines —
Article 281 of the Tax Code of Georgia provides for liability for violations of the
rules concerning the non-use of cash register machines.

Article 281: Violation of the Rules for the Use of Cash Register Machines —
Article 281 of the Tax Code of Georgia provides for liability for violations of the
rules concerning the non-use of cash register machines.
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According to Paragraph 11 of Article 281 of the Tax Code, the Government of
Georgia is authorized to establish different amounts of fines for violations of the
rules concerning the use of cash register machines within the territory of a local
self-government unit, though not less than 5 percent of the established fines.

2.5. Liability for Tax Offences under Administrative Legislation

The purpose of legislation on administrative offences is to protect public order
and security.

For violations of tax legislation, depending on the gravity of the act,

administrative or criminal liability may be imposed in accordance with the
procedure established by law.

2.6. Liability for Violations of Tax Legislation in Foreign Countries

Tax authorities in foreign countries are traditionally vested with the authority to
hold violators of tax legislation liable. The application of liability measures
generally aims both at punishing offenders and at preventing violations of tax
legislation and, consequently, at increasing the level of lawful behavior among
taxpayers.

In foreign legislation, liability is traditionally established for three principal
violations of tax legislation:

1 Failure to submit a tax declaration within the prescribed time limits;

2 Failure to pay taxes within the prescribed time limits;

3 Incorrect declarations of the amount of tax liability, resulting in tax
evasion.
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When imposing liability for violations of tax legislation, the existence of the
taxpayer’s fault in committing the relevant offence is taken into consideration.

Taxes play a central role in the economy of the United States of America, and
currently more than half (50 percent) of the budget is filled through federal taxes
imposed on income. Violations of U.S. tax legislation also entail criminal liability,
while the choice between different forms of liability is regulated by rather
complex rules and procedures.

In the United States, considerable attention is paid to public sanctions, where
serious efforts are directed toward combating tax non-payers, as evidenced by
the legislation and the sanctions established for the commission of such offences.

German legislation, among offences for which criminal liability is established,
distinguishes between a crime (Verbrechen) — an act punishable by impri-
sonment for a term exceeding one year — and a delict ( Vergehen), punishable by
imprisonment for a term not exceeding one year or by a monetary fine.

In the United Kingdom, no formal distinction is made between a crime and an
offence. In France, the legal acts establishing liability for tax crimes include:

» the 1950 ,General Tax Code®;
» the 1992 Criminal Code.

In Sweden, punishments for tax crimes include fines and imprisonment for a
specified term, which, depending on the degree of social danger of the offence,
ranges from six months to six years. Most frequently, the term of imprisonment
does not exceed one or two years.

The Criminal Code of the Russian Federation contains two articles establishing
liability for tax evasion committed both by natural persons and organizations,
and the elements of these acts are provided for in two separate articles.

Paragraph 1 of Article 212 of Chapter 7 of the Criminal Code of Ukraine of 1
September 2001, entitled “Crimes in the Sphere of Economic Activity,”
establishes liability for intentional evasion of the payment of taxes, duties, and
other mandatory payments included in the taxation system, committed by an
official of an enterprise, institution, or organization, as well as by a person
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engaged in entrepreneurial activity without establishing a legal entity, if, as a
result of such acts, funds in large amounts were not transferred to the budget or
state targeted funds. Such conduct is punishable by a fine ranging from three
thousand to five thousand minimum non-taxable incomes of citizens, as well as
deprivation of the right to hold certain positions or engage in certain activities
for a term of up to three years.

A review of the legislation of foreign countries, including those of Europe, Asia,
and the United States of America, demonstrates that crimes and offences
committed in the tax sphere have not been clearly distinguished from one
another in individual countries.

Chapter 3. Criminal Liability and Prevention of the Taxpayer

3.1. Criminal Liability for Tax Evasion under Georgian Legislation

In Georgian legal doctrine, the following principal types of legal liability are
traditionally distinguished:

» Criminal liability;

» Administrative liability;

» Civil liability;

» Disciplinary liability.
Tax evasion is one of the most socially dangerous economic crimes, as it
complicates the formation of the budgets of both state and local self-government
bodies and harms the country’s financial condition. Therefore, the direct object
of this crime is the financial interests of the state.
3.2. Investigative, Tactical, and Procedural Peculiarities of Tax Evasion
The tax system cannot exist without the institution of liability. Tax legislation

incorporates elements of administrative, civil, and criminal law. Criminal acts
committed in this sphere are characterized by individual and specific features
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that significantly distinguish them from other acts provided by criminal
legislation, since this type of crime originates from a tax offence.

3.3. Criminal Liability of the Taxpayer under the Legislation of Foreign
Countries

The division of tax offences into crimes and misdemeanors is carried out because
of the general norm of the criminal code, which defines the concepts of crime
and misdemeanor.

The study of theoretical research and legislation of various states in this field
provides an opportunity to enrich national legal knowledge with interesting
foreign experience, while certain legal constructions may be applied and adapted
within national criminal legislation.

3.4. Criminological Aspects of Tax Offences and Tax Crimes

The state should devote significant attention to the prevention of tax crimes.
“For the purpose of social control of tax offences and tax crimes, preventive
measures aimed at their prevention must necessarily be implemented within the
country.”

3.5. Criminal Liability of Legal Entities for Tax Evasion

By the Law of 25 July 2006, the Criminal Code of Georgia introduced the criminal
liability of legal entities (Book VI of the Criminal Code — Criminal Liability of
Legal Entities). Whereas previously only a natural person was regarded as the
subject of a crime, from that period a legal entity was also added. A legal entity
may likewise commit a crime and, consequently, be subjected to punishment.

It would be preferable if a separate article of criminal law specifically provided

for the possibility of imposing liquidation as a form of punishment upon a legal
entity for particularly grave crimes.
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Chapter 4. Distinction between Administrative Offences and Crimes
Committed in the Tax Sphere

The experience of European Union countries demonstrates that the clear
distinction of tax offences constitutes one of the principal guarantees for the
protection of taxpayers’ rights.

The lack of a clear distinction between tax offences significantly affects the rights
of taxpayers.

The challenges existing in Georgia are specifically related to the lack of criteria
that have already been established in European Union countries. Accordingly,
the sharing of European Union practices and approximation to the standards of
the Organization for Economic Co-operation and Development constitute
important directions for the development of the Georgian tax system.

Conclusion

The process of working on this dissertation once again convinced me that the
issue of differentiating between administrative misconduct and criminal offenses
in the field of taxation represents one of the most complex and problematic areas
of modern Georgian law. The complexity of this issue is not merely theoretical
in nature. In practice, it is precisely this differentiation that determines the form
through which the state responds to a specific act — whether by applying an
administrative sanction or initiating criminal prosecution. Consequently, the
problem directly concerns not only the fiscal interests of the state but also the
legal status of taxpayers, the stability of the business environment, and the
principle of legal certainty.

The research conducted within the framework of this dissertation demonstrated
that tax law has already gone beyond the mere regulation of financial relations
and has become one of the principal instruments of the economic policy of the
modern state. For this reason, the form of state response to offenses committed
in the tax sphere acquires particular importance. In practice, it is unacceptable
for every tax violation to be automatically regarded as a criminal offense, since
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such an approach contradicts both the principles of the rule of law and the
fundamental purpose of criminal law.

During the course of the research, it became evident that the criteria for
differentiating tax misconduct from criminal offenses within the current
Georgian legislation are not sufficiently clear and unambiguous. Although the
Tax Code of Georgia and the Criminal Code of Georgia separately define the
forms of liability, in practice it is often difficult to determine whether a particular
act constitutes merely an administrative violation or already amounts to a
criminal offense. It is precisely this ambiguity that creates the risk of legal
uncertainty.

The analysis conducted within the dissertation revealed that one of the major
problems related to the differentiation of liability in the tax sphere concerns the
assessment of the degree of public danger posed by the act. In practice, there is
often no unified approach for determining when tax non-payment should be
regarded as a criminal offense. In many cases, decisive importance is attached
solely to the amount of damage caused to the state budget. However, the research
demonstrated that the amount of damage alone cannot serve as a sufficient
criterion. It is also necessary to assess the purpose of the act, the intent of the
person, the systematic nature of the conduct, and the characteristics of the
mechanisms used.

In the course of the research, particular attention was devoted to the subjective
element of tax offenses — intent. The analysis of practice demonstrated that in
Georgia criminal prosecution is often initiated solely on the basis of assessed tax
liabilities, while insufficient attention is paid to determining whether there
actually existed a deliberate intention to evade taxes. In my assessment, such an
approach is problematic, since tax law represents one of the most complex and
technical branches of law, where mistakes, misinterpretation of legal norms, or
accounting deficiencies are quite common. Under such circumstances, it is
inadmissible for every violation to be classified as a criminal offense.

The research also revealed a significant problem concerning the factual overlap
of competences between tax authorities and investigative bodies. In practice,
there are frequent cases in which a tax dispute transforms into criminal
proceedings before the final determination of the existence of a tax obligation
itself. This is particularly problematic because the taxpayer simultaneously
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becomes subject to both administrative and criminal pressure. Such an approach
significantly undermines the principle of legal certainty and negatively affects
the business environment as well.

While working on the dissertation, one of the most interesting issues for me was
the problem of the parallel application of financial sanctions and criminal
liability. As a result of the research, I observed that Georgian practice includes
cases in which a person is initially punished with a financial sanction and
subsequently subjected to criminal prosecution on the basis of the same factual
circumstances. Such a situation effectively creates the risk of double liability and
raises concerns regarding the violation of the ne bis in idem principle.
Particularly important is the fact that the case law of the European Court of
Human Rights pays significant attention in such cases to the actual nature of the
sanction rather than merely to its formal classification.

The comparative legal research conducted within the dissertation demonstrated
that in foreign legal systems — particularly in Germany, France, and the United
States — special attention is paid, when assessing tax crimes, to the intent of the
person, the organized nature of the conduct, and the use of fraudulent
mechanisms. This experience once again confirms that criminal liability should
be applied only in cases where there is a clear indication of a deliberate intention
to damage the fiscal interests of the state.

The research process also revealed another important issue — the complexity of
tax legislation and the frequent amendments to legal norms. Modern tax law is
so technical and dynamic that, in practice, taxpayers often experience difficulties
in correctly understanding and applying legal provisions. Frequent legislative
changes negatively affect legal predictability and increase the likelihood of legal
mistakes. In my opinion, one of the primary tasks of the state should be to ensure
the stability of tax legislation and simplify legal norms.

In the course of working on the dissertation, I came to the conclusion that it is
necessary to establish clearer legislative standards for differentiating
administrative and criminal liability. In my view, legislation should more
precisely define the criteria under which a tax violation transforms into a
criminal offense. Such criteria should be based not only on the amount of damage
but also on the organized nature of the conduct, repetition, the use of false
documentation, and the deliberate intent to evade taxes.
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I also believe that a clearer boundary must be established between tax disputes
and criminal prosecution. The existence of a tax dispute itself should not
automatically become grounds for initiating criminal proceedings unless there
are clear indications of fraudulent or organized criminal conduct. Such an
approach would significantly contribute both to the stability of the business
environment and to the development of trust between the state and taxpayers.

In my assessment, particular attention should also be devoted to ensuring
consistency in judicial practice. The existing practice is, in certain cases,
inconsistent, which further aggravates the problem of legal uncertainty. It is
essential that courts, when assessing tax offenses, pay special attention not only
to the fact of tax non-payment but also to the intent of the person, the purpose
of the act, and the specific characteristics of economic relations.

Ultimately, I concluded that an effective tax system cannot be based solely on
repressive mechanisms and severe sanctions. In a modern democratic state, tax
policy should be founded on the principles of legal certainty, fairness,
proportionality, and trust. Only under such conditions will it be possible to
ensure both the effective protection of the fiscal interests of the state and the
genuine protection of taxpayers’ rights, economic freedom, and legal security.
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