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Chapter I.
1.1 Introduction

Time is an abstract concept, and its perception depends on
human sensations influenced by changes. This perception is not
related to the natural flow of time itself but to the changes occurring
around us. For this reason, "time is an illusion!" What we call time is
a conditional measure—an expression of the Earth's constant cyclical
movement.Changes in daily life can be caused by any event; even the
smallest detail can completely alter daily routines and set them on
entirely new, unexpected life paths. What once seemed unimaginable
to us no longer appears impossible today.

A bright example of this is the spread of the coronavirus
within China's borders, which has become a global pandemic and a
central event in daily life. It has had a fundamental impact on all
spheres of modernity, including significant reflection in civil and
contractual legal relations, and has introduced new legal challenges
related to the impossibility of fulfilling obligations and the perception
of force majeure circumstances.

This event has profoundly influenced all aspects of
contemporary life, notably reflected in civil and contractual law
relations, and has generated new legal challenges regarding the
impossibility of performance and force majeure. It is especially
important that the changes caused by the pandemic have had a sharp
impact on the practice of contract law. Conditions such as sudden
restrictions, suspension of activities, or reconsideration of partnership
relations require the re-evaluation of existing contract contents and
conditions of performance. In this new reality, the question arises:
how should contracts be adapted or modified under conditions of
pandemic-induced changes, ensuring both legal equality and fair
interests of the parties? The main goal of this work is to analyze the
legal mechanisms for adjusting contracts in the context of pandemic-
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altered circumstances, discuss practical issues, and present relevant
recommendations for the development of civil law.

1.2 Brief overview of the structure of the thesis

The doctoral thesis consists of nine chapters. The doctoral
dissertation consists of nine chapters. The first chapter discusses the
research objectives, relevance, methodology, and the structure of the
study.

The second chapter is devoted to the legal nature of contractual
obligations. This section reviews the foundations of contract
formation and the principle of autonomy of will. The significance of
the principle of pacta sunt servanda and good faith, as well as legal
issues related to the breach of contractual obligations and the
impossibility of performance.

The third chapter focuses on the doctrine of changed
circumstances, its theoretical foundations, the principle of unforeseen
circumstances, and the definitions, legal nature, and interrelations of
force majeure and Article 398 of the Civil Code

The fourth chapter addresses the institution of changed
circumstances in Georgian civil law, the legal essence, grounds for
application, and practical significance of Article 398. It includes a
comparison of Article 398 with the continental model, an analysis of
impossibility of performance and changed circumstances, and the
consequences of contract adaptation or termination.

The fifth chapter provides an in-depth analysis of the institution
of force majeure and its relationship with the doctrine of changed
circumstances. It aims to examine the concept of force majeure, its
historical development, and its areas of application in practice. Finally,
the chapter analyzes the specifics of special legislation and the
particularities of applying force majeure in specific sectors, presenting
a comprehensive view of its complex and multifaceted nature and its
theoretical and practical importance in the contemporary context of
private law.

The sixth chapter analyzes the pandemic in the context of
contract law and its impact on private legal relations. It considers the
legal definition of epidemic and pandemic events, both from historical
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and contemporary legal perspectives. Special attention is given to the
analysis of the COVID-19 pandemic and its influence on the legal
contours of force majeure. The chapter also provides an overview of
both Georgian and comparative judicial practice, based on individual
examples. Finally, contemporary challenges and trends are analyzed,
and recommendations are offered for the legal management of
pandemic-related risks in contractual relations.

The seventh chapter examines the regulations adopted under
the state of emergency and their legal effects, which became
particularly significant and relevant during the pandemic in Georgia.

The eighth chapter focuses on the analysis of international and
national judicial practice during the pandemic, particularly regarding
new legal issues arising in contractual relations. The COVID-19
pandemic highlighted the significance of the force majeure institution
in both international and domestic disputes, resulting in diverse
developments in practice within foreign and Georgian legal
frameworks

Finally, the ninth chapter presents the main research findings
and practical recommendations, aimed at improving both legal theory
and practice in managing pandemic-related risks. It also outlines the
prospects for the development of contract law, ways to refine national
legislation, and the necessity of clearer legal reflection of the nature
of pandemics and force majeure. The dissertation concludes with a
bibliography, including the relevant legislation, academic literature,
articles, judicial practice, and international documents used in the
study.

1.3. Research Aim, Relevance, and Methodology
This study is primarily a legal research project based on a
normative approach, analyzing legislation, identifying key issues, and
assessing practical application. Complementing this, a descriptive-
analytical method evaluates the legal system’s principles and
institutions, particularly regarding breach of obligations, force
majeure, and changed circumstances.
The historical method traces the development of legal
foundations from Roman law to contemporary civil codes, while the
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doctrinal method examines theoretical approaches, interpretations,
and scholarly works to identify doctrinal content and distinctions.
Comparative law methods are employed to contrast the Georgian Civil
Code with continental European (Germany, France) and common law
systems, highlighting similarities and differences in handling non-
performance and changed circumstances.

A case-study approach analyzes national and international
court practice, providing practical insights into how force majeure and
changed circumstances affect contractual relations..

The study draws on legal literature, scholarly articles, and court
decisions to illustrate the practical application of norms, particularly
in pandemic-related scenarios.

The research aims to identify legal mechanisms that protect
creditors, shield debtors from undue hardship, and provide grounds
for non-performance or exemption from liability under unpredictable
force majeure events. Finally, the study provides a structured
overview, illustrating the logical progression of the research.

Chapter II. The Legal Nature of Contractual Obligations
2.1. The origin of contracts and the principle of autonomy of will
Obligations law regulates social relations between parties that
have existed and will continue to exist in any society. Over time, its
forms have evolved with legal development; however, its fundamental
idea—the balance and protection of individuals’ differing interests—
has always remained centralContractual law serves as a primary
instrument for the distribution of social and material benefits.

A legal relationship is based on the exchange of rights and
obligations between subjects, where one party (the debtor) undertakes
an obligation to perform a specific act or refrain from certain actions,
while the other party (the creditor) holds the right to demand,
enforce, or terminate compliance with the established rule
Accordingly, the composition of an obligation includes its elements:
subjects, a legal fact (an agreement or other basis), content (duties and
rights), and the object (with respect to which a claim is made). Within
this general context, obligations may arise either from the exercise of
free will or be predetermined by legislation.
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One of the most significant and widespread bases for the creation
of obligations is a contract. According to the Civil Code of Georgia, a
contract is deemed concluded when the parties agree on its essential
terms in accordance with legally prescribed procedures. Parties
participate with equal rights and duties in the formation and
performance of a contract, thereby realizing the principle of
autonomy of will recognized in private law.

Autonomy of will is a fundamental, unwritten principle of
private law. It derives directly from the freedom of the individual
guaranteed by Article 16 of the Constitution of Georgia, which allows
a person to independently determine their interests and the means to
pursue them. In private law, this constitutional guarantee is
manifested in the principle of freedom of contract: parties have the
right to establish a contract based on their interests, determine its
content, select the other party, and choose the appropriate contractual
form.

Civil law fundamentally rests on the recognition of equality
and independence of the parties. Autonomy of will expresses this legal
equality, ensuring that legislation places both parties to a contractual
relationship on an equal footing, regardless of social or economic
disparities. Consequently, both parties participate equally in the
creation, modification, and termination of contracts.

In the formation of civil law relationships, the creation of a
contract represents the first and most significant stage. While
legislation grants parties the right to determine the content, form, and
counterparties of a contract, it also obliges them to ensure proper
performance of arising obligations. This principle is reflected in
Article 361(2) of the Civil Code of Georgia, which clearly stipulates
that obligations must be performed appropriately, in good faith, and
at the agreed time and place.

Freedom of contract is a form of private autonomy and
comprises three elements: freedom to enter into a contract (whether
to conclude a contract and with whom), compositional freedom (the
content of the contract), and freedom of form (absence of coercion in
determining the form of the contract, whether written or otherwise).
Naturally, private autonomy and freedom of contract cannot be
unlimited; The freedom of contract extends not only to its
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conclusion but also to its modification and amendment. This process,
like contract formation, must result in legal consequences that reflect
the principles of equality, mutual interest, and good faith of the
parties.

2.2. "Pacta Sunt Servanda" and Principles of Good Faith

One of the fundamental principles of contract law is "Pacta Sunt

Servanda" (Latin—"Agreements must be kept"). This principle not
only establishes a legal foundation but also a moral one, as it obliges
parties to fulfill their voluntarily assumed commitments. The essence
of the principle is that a contract creates a solid basis of trust between
the parties—be it individuals, groups, or states.
In Georgian civil law, especially in the law of obligations, this
principle is significantly foundational, with the Civil Code
recognizing the applicability of "Pacta Sunt Servanda": a party that
voluntarily assumes an obligation is obliged to ensure its fulfillment.

It should also be noted that within the scope of contractual
freedom, the protection of the principle of good faith is a mandatory
universal legal category. The principle of good faith is regarded as one
of the fundamental bases in law, ensuring fair and balanced
development of legal relationships.

The principle of good faith is not only a legal mechanism but
also guarantees the flexibility and fairness of the legal system. During
the pandemic, this principle gained special importance as it
contributed to adapting legal practices to the new realities.

This principle became particularly significant in cases where
the performance of contractual duties became difficult or impossible.
The principle of good faith enabled the development of new legal
approaches and the introduction of flexible regulations within existing
legislative frameworks. Good faith functions as a guiding standard that
shapes the conduct of parties in legal relations and justifies
adjustments to the conditions of contractual performance. This
principle is clearly entrenched in §242 of the German Civil Code
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(BGB), which provides that obligations must be performed in
accordance with the requirements of good faith and mutual trust.

The COVID-19 pandemic greatly increased the practical
importance of the principle of good faith, as the crisis had a profound
impact on the performance of contractual obligations and on the
ability of companies and individuals to fulfil their duties.

. The general principles of the Civil Code, which incorporate the
notions of good faith and fairness, serve to balance the rights and o
bligations of the parties.

Article 8 of the Georgian Civil Code explicitly stipulates the
necessity of good faith. It applies in situations where an existing
agreement between the parties requires adaptation due to changed
circumstances. For example, during the pandemic, Georgian courts
relied on the principle of good faith to alleviate the burden of
performance for parties who were objectively unable to fulfil their
contractual obligations.

In Georgian legal practice, particular importance is also
attributed to judicial discretion in applying the principle of good faith.
Courts assess disputes by considering both good faith and the
prohibition of abuse of rights. This often makes it difficult for parties
to demand contract modification solely on the basis of economic
difficulties. As case law shows, courts tend to view requests for
contract alteration with caution unless solid legal grounds exist.

In German law, doctrinal elaborations play a significant role in
shaping legal development and practice, while in Georgian law greater
emphasis is placed on the practical resolution of specific cases and
judicial precedent rather than on theoretical constructs.

Nonetheless, the German and Georgian models demonstrate clear
similarities, as both systems underscore the importance of ensuring
social justice and maintaining balance between the parties.

courts relied on the principle of good faith and frequently facilitated
the parties’ efforts to reach an agreement.

In the context of credit obligations, banks and financial
institutions, influenced by the pandemic, often allowed consumers to
defer or restructure their loans—measures that were likewise
grounded in the principle of good faith.
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Thus, the principle of good faith represents one of the
fundamental cornerstones of private law, establishing the standard of
conduct for parties in legal relations. It requires each party to act
honestly, fairly, and reasonably, both during the formation of a
contract and throughout its performance. The requirement of good
faith ensures the balancing of interests between the parties, prevents
abuse, and avoids the acquisition of unfair advantages.

The pandemic crisis highlighted the role of this principle as an
effective mechanism for maintaining legal balance. Within legal
doctrines—particularly those concerning the “collapse of the
contractual basis” and “unforeseen circumstances”—good faith is
viewed as an instrument that ensures the proper adjustment of parties’
obligations in altered conditions.

The COVID-19 pandemic once again demonstrated the dynamic and
practical importance of the principle of good faith, enabling legal
systems to respond effectively to extreme circumstances.

2.3. The Essence of Contractual Breach

One of the fundamental institutions of the law of obligations
is the breach of an obligation, which refers to an act or omission that
does not comply with the terms established by a contract or by law.
Its essence lies in the debtor’s inability to properly perform the
obligation owed to the creditor. It is precisely the occurrence of a
breach that gives rise to disputes between the parties and triggers the
activation of civil-law protection mechanisms.

Non-performance of a contract represents one of these forms
of breach, arising when a party fails to fulfil the contractual obligation
entirely. In such cases, the obligation is neither partially nor fully
executed, creating a risk of harm or restriction of rights for the other
party.

Such a breach is generally regarded as a serious legal matter,
as it disrupts the existing legal relationship between the parties and
grounds the imposition of various legal consequences, including
damages, termination of the contract, or other sanctions.

Therefore, each instance of contractual non-performance
requires detailed legal analysis to determine the cause of the breach,
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the degree of fault attributable to the parties, and the corresponding
liability. Unlike improper performance, which may still leave the
injured party with some opportunity to satisfy their interest, complete
non-performance eliminates such a possibility altogether.

In practice, contractual non-performance may take various
forms—for example, when the debtor fails to deliver the agreed goods,
refuses to provide the contracted service, or when objective
circumstances (such as force majeure) render performance impossible.

Therefore, contractual non-performance should be viewed
within the broader concept of breach of obligation, as one of its
specific manifestations. Non-performance constitutes one among
various types of legal breaches that may arise in civil relations;
however, it acquires particular significance in contractual
relationships, where the parties’ rights and obligations are clearly and
precisely defined. Understanding this legal framework is essential for
courts and legal practitioners in order to fully and consistently
evaluate the conduct of the parties.

The law of obligations governs relationships involving duties
whose violation may result in the court imposing performance or
compensation for damages on the breaching party. A contractual
obligation is breached when one or both parties fail to perform it at all
or perform it improperly.

Non-performance refers to the failure to carry out actions necessary
for the proper fulfilment of the obligation, whereas improper
performance occurs when the obligation is only partially fulfilled or is
performed in a manner that inadequately satisfies the interests of the
other party, even though the obligation is not completely disregarded.

All forms of breach share a common feature: regardless of
the reasons, the contractual party fails to perform or performs
inadequately the obligation undertaken. To impose civil liability,
certain prerequisites must be met: a valid contract, an unlawful act or
omission, damage, and a causal link between the conduct and the
damage. As a rule, fault is also required.

The burden of proof lies with the debtor, who must
demonstrate that the breach did not occur due to his own fault and
that he took all reasonable measures to perform the obligation. The
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debtor must present evidence showing that the breach was caused by
objective circumstances that could neither be foreseen nor avoided.
Determining these circumstances is one of the most crucial tasks for
the court, as the imposition of liability depends on whether the debtor
manages to prove the absence of fault. At the same time, a breach of
obligation in contract law does not always imply intentional
misconduct or fault on the part of the breaching party. Often, non-
performance may result not from voluntary or intentional action, but
from objective circumstances beyond the party’s control, which make
performance practically impossible or extremely difficult. In
contractual law practice, each instance of non-performance requires
an individual and detailed legal analysis to determine the underlying
cause—whether it stems from the party’s intent or fault, or from an
objective and insurmountable obstacle, such as force majeure or a
pandemic. This approach ensures adherence to the principle of
fairness and helps maintain a just balance between the parties by
clarifying the basis for the non-performance and the extent to which
it is connected to the party’s fault.

2.4. Objective and Subjective Grounds for Impossibility of
Performance

It is generally accepted that parties are obligated to fulfil their
agreed commitments even if the conditions of performance have
changed. However, an important exception to this principle is the
impossibility of performance arising from certain circumstances.
Initially, the Georgian Civil Code regulated the issue of impossibility
of performance similarly to German law, but the approach later
evolved. Under the current Civil Code, the issue of impossibility is no
longer regulated as a separate, stand-alone institution.

Despite the absence of an independent provision specifically
regulating impossibility, the essence and operative mechanism of this
institution can be clearly inferred from several articles of the Code.

These provisions are systemically interconnected and
collectively form the legal framework governing the impossibility of
performance in various practical scenarios. This is further reinforced
by the fact that the institution of impossibility also derives from the
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general principles of the Civil Code, which define the fundamental
bases of civil relations—namely, the principles of good faith, fairness,
and reasonableness.

The impossibility of performance is reflected in the norms
governing transactions, fault, changed circumstances, and force
majeure. Its primary function is to protect the creditor against non-
performance of the contract; however, in certain instances, such
protection becomes unattainable. Release from performance does not
always exempt a party from liability — this depends on the specific
type of impossibility involved.

In German legal doctrine and judicial practice, various forms
of non-performance are distinguished, such as objective and subjective
impossibility, initial and subsequent impossibility, complete and
partial impossibility, as well as natural and legal, or economic
impossibility.

Objective impossibility arises when performance is impossible
not only for the contracting debtor but for any other person as well —
whether at the outset or at a later stage. Subjective impossibility, by
contrast, exists when performance is impossible specifically for the
party concerned, because the fulfilment of the obligation depends
crucially on that party. However, this does not exclude the possibility
that another person could still perform the same obligation.

Impossibility of performance may arise either at the moment the
obligation is undertaken or afterwards. If performance is impossible
from the outset, this constitutes initial impossibility, whereas
impossibility that arises later is considered subsequent impossibility.

In cases of initial impossibility, a party undertakes an
obligation whose fulfilment was impossible from the very beginning
— for example, Article 91 of the Civil Code, which concerns the
validity of conditional transactions, provides that a condition whose
fulfilment is impossible is void.

Natural (physical) and legal impossibility occur, for instance,
when performance becomes impossible due to the destruction of the
object of performance or due to the debtor’s death.

Debitors often find themselves unable to perform obligations
due to acts of public authorities, which can prohibit the required
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conduct. Legal impossibility, by its nature, resembles objective
impossibility, as it is created by a specific legal act, which may be
issued by legislative, executive, or local self-government bodies.

Physical impossibility, often referred to in scholarly
literature as natural or factual impossibility, must be absolute in
nature.A casual event, from a legal perspective, is a circumstance that
caused non-performance or improper performance without fault on
the part of either the debtor or the creditor.

Likewise, an unforeseeable and unavoidable circumstance is
recognized as a casual event when the debtor demonstrates a higher
degree of care and diligence than that required by law or contract in
attempting to fulfil the obligation.

Force majeure, unlike a casual event, is objectively unavoidable
— its prevention is impossible even when its occurrence is foreseen.
It constitutes a condition of impossibility of performance and serves
as a ground for exempting a party from liability arising from the
resulting negative consequences

Economic impossibility arises when the performance of a
contract becomes impossible due to circumstances such as a currency
crisis, inflation, or a sudden increase in the price of goods. During the
performance of a contract, circumstances may arise that render
performance impossible or significantly more difficult. Such situations
may be evaluated either under the doctrine of impossibility or the
doctrine of commercial impracticability. For example, a supplier of
baseball gloves undertakes to deliver one thousand units. However, its
factory in New York is closed by government order, making
production impossible.

The court’s final decision typically depends on the contractual
context, the specific factual evidence, and the extent to which
performance is impossible — though not absolutely impossible. In
such cases, events like pandemics present both risks and new
challenges, placing courts in a more complex position when
determining what constitutes excessive hardship and what may be
considered “fairly” difficult performance.
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Chapter III. The Legal Doctrine of Changed Circumstances
3.1. The Essence and Significance of the Doctrine

It is important to distinguish ordinary cases of breach of
obligation from exceptional situations in which new circumstances
arise after the conclusion of a contract, fundamentally altering the
balance of interests between the parties and significantly complicating
performance. These changes may manifest as either objective or
subjective grounds, such as government regulations and restrictions
(e.g., lockdowns, closure of enterprises), disruptions or cessation of
services and product deliveries, and difficulties in international
logistics. Such developments may affect the objective basis of a
transaction and provide grounds for its revision, allowing the parties
to request an amendment or adjustment to the contract if the changes
impact their expectations.

In this regard, the doctrine of changed circumstances is
particularly important, as reflected in Article 398 of the Civil Code.
This provision allows a party to request modification or termination
of a contract if, under the new conditions, performance would result
in severe economic consequences and clearly contravene the
principles of fairness and proportionality.

Against the backdrop of modern global economic processes,
the dynamics of contractual relationships are increasingly evolving,
raising the question of how flexible and adaptive legal mechanisms are
in the face of unexpected changes.

Traditionally, a contract, as a cornerstone of private law, is
based on the principle of pacta sunt servanda, under which parties are
obliged to perform their commitments exactly as agreed. However, in
practice, it is often impossible to anticipate all potential risks and
changes in both long-term and short-term, as well as strategic,
contractual relationships.

Over the past decades, particularly since the beginning of
the 21st century, the world has faced numerous large-scale challenges:
global financial crises, natural disasters, political conflicts, wars, viral
infections, and pandemics, which have unprecedentedly affected both
national and international contractual relations. These developments
have demonstrated that ensuring contractual stability and fairness
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cannot rely solely on classical doctrines; it requires legal instruments
that provide the parties with adequate mechanisms to respond to
unforeseen changes.

In this context, the doctrine of changed circumstances
(hardship, frustration, imprévision) assumes particular importance. Its
primary aim is to preserve contractual balance and ensure the fair
allocation of interests when performance diverges significantly from
the conditions existing at the time of contract formation. The doctrine
of changed circumstances thus serves as a “bridge” between classical
and modern contract law.

3.2. Application of the Doctrine in Different Jurisdictions

In contractual relations, the doctrine of changed
circumstances has become particularly relevant against the backdrop
of international financial crises, natural disasters, wars, and especially
the COVID-19 pandemic. For instance, in 2020, the China Council for
the Promotion of International Trade issued thousands of force
majeure certificates to companies unable to perform contracts due to
COVID-19. In contrast, courts in the United States and the United
Kingdom, such as in Seadrill Ghana Operations Ltd v Tullow Ghana
Ltd (2021), refused to revise contracts solely on the basis of economic
hardship. This clearly illustrates the divergent legal approaches to
unforeseen changes across jurisdictions.

In continental Europe, the principle of changed circumstances

is widely recognized, allowing a party to request contract revision,
adjustment, or termination.
In the German model, a party may request modification or
termination of a contract in the event of a fundamental change in
circumstances. Section 313 of the German Civil Code (BGB) explicitly
provides that if the basis of a contract has materially changed and
performance has become unreasonably burdensome for a party, the
contract may be adapted or terminated. Parties can seek revision if the
fundamental balance of the contract is disrupted.

3.2.1. The French Civil Code and the Canal de Craponne Case:
Practical Application of Article 1195 in France
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For centuries, the French Civil Code did not provide specific
rules for cases in which contract performance became difficult due to
changed circumstances. French courts were known for their
extremely strict adherence to the principle of pacta sunt servanda.
According to scholars, exemption from contractual obligations was
possible only when performance became impossible due to
unforeseen, inevitable, and uncontrollable events, such as war, natural
disasters, embargoes, strikes, riots, or criminal acts. In other situations,
courts invariably favored contract enforcement.

A notable illustration is the Canal de Craponne case. In 1567,
the parties concluded a contract for the maintenance of garden
irrigation channels, which lasted over 300 years. Over time, the fixed
fee became wholly inadequate and could not cover maintenance costs.
The Court of Appeal accepted the request to increase the fee based on
changed circumstances; however, in 1876, the French Supreme Court
overturned this decision, citing Article 1134 of the Civil Code and
leaving the fee unchanged.

The French doctrine has supported contract revision under
the concept of imprévision. Following the 2016 reform, the French
Civil Code now includes Article 1195, which provides for the
possibility of contract revision in the presence of extraordinary
circumstances.

Under Article 1195, if unforeseen circumstances create a
heavy burden for a party, that party may request renegotiation with
the other party. If negotiations fail, the parties may either terminate
the contract by agreement or apply to the court to revise or terminate
it. A practical application of Article 1195 is illustrated by Société X v
Société Y (Versailles Court of Appeal, 2020), where the court allowed
a party to revise the contract due to significantly altered economic
circumstances caused by the COVID-19 pandemic.

3.3. Legal Mechanisms for Changed Circumstances

In continental law, there are three primary legal mechanisms
for regulating changed circumstances: force majeure, the doctrine of
impossibility of performance, and the hardship doctrine.
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Force Majeure is a contractual mechanism that allows parties
to be released from liability when performance becomes impossible
due to unforeseen events beyond their control. The effectiveness of a
force majeure clause largely depends on the contract’s wording and
the extent to which it specifies the circumstances to which it applies.
In the absence of a contractual provision, the party may rely on the
doctrine of impossibility of performance.

The Doctrine of Impossibility of Performance applies in cases
where performance becomes objectively impossible, such as the
destruction of the subject matter of the contract or when government-
imposed restrictions prevent service delivery.

The Hardship Doctrine applies when performance is not
absolutely impossible but significantly disrupts the economic balance
between the parties. For instance, if performance becomes
substantially more expensive or the anticipated benefit of the contract
is drastically diminished, a party may request contract revision.
According to the UNIDROIT Principles, the change in costs or
benefits must be extreme and unforeseeable at the time of contracting.

Anglo-American Law takes a different approach. Contract
revision is generally allowed only when performance is practically
impossible or pointless. In English law, for example, Zaylor v.
Caldwell established that a party is excused from performance if the
subject matter is destroyed by fire. However, economic difficulties or
market fluctuations do not generally justify contract modification. In
Tandrin Aviation Holdings Ltd v Aero Toy Store LLC, the court ruled
that in the absence of a force majeure clause, a party cannot be released
from performance merely due to economic hardship or changes in
market conditions.

German Civil Law, as one of the most influential and
systematically structured legal models, has significantly impacted the
conceptual foundations of Georgian civil law. Its influence is
particularly evident in the legal regulation of changed circumstances.
Georgian legislation not only draws upon the German experience but,
in some respects, has even surpassed it. For example, Article 398 of the
Georgian Civil Code, which allows a party to request revision or
termination of a contract when its basis has fundamentally changed,

73



is modeled on the German system. However, while Germany codified
this doctrine in 2002, it has been applied in Georgia since 1997.

3.4. The Principle of “Unforeseen Circumstances” (Clausula Rebus Sic
Stantibus)

The doctrinal basis of Article 398 of the Georgian Civil Code
derives from the principle of clausula rebus sic stantibus, analogous to
the German doctrine of the disruption of the contractual basis
(Stérung der Geschiftsgrundlage). This principle establishes that a
fundamental change in the conditions of contract performance may
constitute grounds for contract adaptation or termination.

Article 398 embodies a specific application of the principle of
good faith (bona fide), forming a fundamental legal institution that
ensures fairness in contractual relations. It integrates the mechanisms
of contract adaptation and changed circumstances to protect a fair
balance of parties’ interests. While Article 398 was influenced by
continental European models, it has developed a distinctive
interpretation and application within the Georgian legal framework.

3.5. Breach of the Contractual Basis: Subjective and Normative
Elements

The operation of Article 398 is directly linked to the disruption
of the contractual basis. The contractual basis is defined by two
essential components:Subjective Element: This refers to a material
circumstance that was decisive for a specific party when entering the
contract. It reflects the party’s internal expectations or objectives,
without which they either would not have agreed to the contract at
all or would have agreed under entirely different conditions.
Normative (Objective) Element: This requires that the circumstance
be known or readily knowable and acceptable to the other party. In
other words, the circumstance forming the contractual basis must not
be merely one party’s subjective perception; it must be objectively
perceptible and recognized as significant by both parties.

The combination of these two elements establishes the

balance of the contractual basis, ensuring that the risks of disruption

74



are fairly and equitably distributed between the parties. A violation of
this balance provides the foundation for invoking Article 398,
enabling the adaptation or modification of the contract.

Chapter IV. The Doctrine of Changed Circumstances in Georgian

Civil Law

4.1. Regulation and Practical Application of the Doctrine of Changed
Circumstances (Article 398)

The Georgian Civil Code regulates the issue of a fundamental
change of circumstances in detail, and the practical application of this
doctrine is particularly significant in a rapidly changing environment
such as modern economic and social life.

The primary ground for invoking Article 398 is the
emergence, after the conclusion of the contract, of a change that has a
substantial impact on the parties’ legal relationship. Such a change
must be of a nature that it was unforeseeable for the parties at the time
of contracting, and, had they anticipated it, they either would not
have entered into the contract at all or would have agreed to
materially different terms. The doctrine does not encompass any
change whatsoever, but only those that fundamentally disrupt the
economic or legal foundation of the contract and render the
unchanged performance excessively burdensome or unfair for one of
the parties.

This provision became especially relevant during the COVID-
19 pandemic. For instance, in 2020, when the operation of shopping
malls and restaurants in Georgia was temporarily suspended by
government decree, the owner of a restaurant leased within a
shopping center applied to the court under Article 398 seeking a
temporary reduction of rent. The court found that the pandemic and
the governmental restrictions constituted unforeseeable and essential
circumstances, and accordingly granted a temporary rent reduction.

For a change to be regarded as essential and to justify the
modification or termination of a contract, it is crucial that the
circumstances giving rise to the change were not caused by the fault
or sphere of responsibility of the party invoking Article 398. Only the
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cumulative presence of these conditions allows for the application of
this doctrine.

The primary condition for the application of Article 398 is a
change occurring after the conclusion of a contract that has a
substantial impact on the parties’ relationship. This doctrine does not
apply to every change, but only to those changes so substantial that
they disrupt the economic or legal basis of the contract, making
performance in its original form unfair or excessively burdensome to
one party.

4.2. Frustration of Contractual Purpose and Common Mistake in
Motive

An important aspect concerns the frustration of
contractual purpose and the concept of a common mistake in motive.
Contractual purpose is deemed frustrated when, due to a fundamental
change of circumstances, the creditor loses interest in the performance
of the obligation because such performance no longer achieves the
result that the parties associated with the contract at the time of its
conclusion.

A common mistake in motive arises when both parties
hold an identical but incorrect understanding of the circumstances
that served as the basis for concluding the contract. However, such a
mistake may form a ground for applying Article 398 only if it falls
within the sphere of shared risk.

If the prerequisites of Article 398 are met, the interested
party is entitled to request the adaptation of the contract to the
changed circumstances. Contractual adaptation is meaningful only
when the other party agrees to maintain the contract and accept the
adapted terms. If adaptation proves impossible, or if either party
unreasonably refuses to negotiate or agree to adaptation, the interested
party has the right to withdraw from the contract.

The impossibility of contractual adaptation may result
from various factors.

Thus, the doctrine of changed circumstances in Georgian civil
law represents a flexible yet strictly structured mechanism designed
to protect the parties’ interests and ensure fairness when the
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continuation of the contract becomes fundamentally unjust or
objectively impossible. In practice, this mechanism enables the parties
to adjust to unforeseen developments, which is particularly important
in times of global crises and economic instability.

4.3. Legal Consequences of Contract Adaptation and Termination

Georgian legislation establishes the legal consequences
that arise when the parties are unable to adapt a contract to changed
circumstances. In such cases, the aggrieved party is entitled to
withdraw from the contract. Although the statutory text may suggest
that this matter falls primarily within the parties’ agreement, in
practice, contract adaptation is often possible only through judicial
intervention, as parties frequently fail to reach a compromise.

Requests for adaptation are subject to the statutory
limitation periods for contractual claims, meaning that the interested
party must submit the relevant request within the legally prescribed
timeframe. Unlike the German Civil Code model, where a change in
circumstances is often considered part of impossibility of
performance, Georgian law clearly distinguishes between these two
concepts.

The application of Article 398 is limited because it depends
on a court decision and requires a detailed assessment of the individual
circumstances. Supreme Court practice in Georgia has clarified that,
in cases of force majeure, parties may be fully or partially released
from their contractual obligations.

Additionally, a party for whom performance becomes
impossible due to force majeure is obligated to notify the other party
within two working days of the occurrence. Failure to comply with
this obligation results in the loss of the right to be released from
liability on the basis of force majeure.

The significance of Article 398 increased further during the
COVID-19 pandemic. Numerous businesses requested contract
adjustments because restrictions prevented them from fulfilling their
obligations. Courts carefully examined whether the pandemic or
related government regulations constituted the direct and decisive
cause of non-performance.
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4.4. Articles 399 and 407, the Concept of Force Majeure, and
Supplementary Provisions

In addition to Article 398, Articles 399 and 407 of the Civil
Code are of special importance. Article 399 provides for the
termination of long-term obligations where a legitimate ground exists,
which practically relates to the classical concept of force majeure.
However, its scope extends beyond natural disasters or war to include
a wider range of circumstances.
Article 407 emphasizes the absence of fault on the part of the obligor
and protects the party acting in good faith from liability when non-
performance is caused by circumstances beyond their control.

4.5. Strict Liability in Cases of Force Majeure — International and
National Examples

Under Georgian law, there are circumstances in which a party
may still be held liable even in the presence of a force majeure event.
This reflects the broader legal principle that force majeure, while
generally exempting a party from liability for non-performance, does
not universally preclude responsibility in all categories of obligations.
Certain types of liability—particularly those grounded in public safety,
risk-based liability, and the protection of weaker parties—remain
enforceable regardless of the existence of extraordinary or unavoidable
events.

For example, the Georgian Air Code provides that the owner or
operator of an aircraft is liable for damage caused to a passenger’s
health, life, or property even where such damage results from a force
majeure event. This regulation establishes a strict liability regime,
designed to protect passengers as the more vulnerable contractual
party and to ensure a predictable allocation of risks in aviation
activities, which inherently involve elevated operational hazards.

A comparable approach exists at the international level. The
Montreal Convention adopts a dual system of liability which includes
strict liability for carriers up to a certain threshold, irrespective of fault.
This framework reflects the international consensus that air carriers,
as professional operators engaged in high-risk activities, are in the best
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position to prevent, manage, and insure against risks, including those
triggered by extraordinary circumstances. Thus, the presence of force
majeure does not automatically exonerate them.

Furthermore, the existence of strict liability frameworks
alongside force majeure exceptions demonstrates a broader trend in
modern legal systems: the shift from fault-based liability toward risk-
based and enterprise liability models in sectors that directly affect
public safety. This underscores the need for courts and legislators to
harmonize the application of force majeure with public-interest
considerations and to ensure that extraordinary circumstances do not
undermine fundamental protections afforded to individuals.

Chapter V. The Doctrine of Force Majeure and Its Relationship with

the Doctrine of Changed Circumstances

5.1. The Concept of Force Majeure, Its Dogmatic Development, and
Its Contemporary Scope of Application

In all legal systems, liability may be limited by force majeure
clauses established by the contracting parties. Force majeure, as a legal
category, has developed historically in different forms and with
varying content; however, its essential meaning has remained
constant — it refers to events that render the performance of an
obligation objectively impossible and, as a result, exempt the obligor
from liability

In ancient Roman law, one of the earliest manifestations of
force majeure was the concept of vis maior (“superior force”), which
denoted a power beyond human control. Canon law similarly
acknowledged the impact of force majeure on an individual’s moral
responsibility, recognizing that a person could not be deemed culpable
if they failed to perform an obligation for reasons beyond their
control.

A clear legal formulation of the concept of force majeure first
appeared in the French Civil Code of 1804 (the Napoleonic Code),
where it was defined as an “external, irresistible force.” This definition
referred to circumstances independent of the parties’ will that made
contractual performance impossible.
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Originally, force majeure was applied only in situations
where performance became impossible due to the destruction of the
subject matter of the contract. Over time, however, the doctrinal
understanding of force majeure expanded significantly. Judicial
practice began to interpret the concept more broadly. Specifically,
force majeure has been recognized even in situations where the
contractual interest is nullified or the contract loses its purpose —
despite the fact that the actual performance of the obligation may still
be objectively possible.

5.2. The Role, Standardization, and Risk Management Function of
Force Majeure Clauses

Since the 20th century, the standardization and development
of the force majeure doctrine have significantly intensified. The
International Chamber of Commerce (ICC) introduced specialized
standard clauses and model contracts, through which force majeure
became integrated into virtually all commercial fields and firmly
embedded in the practice of international private law. Today, force
majeure is no longer merely a component of national legal systems —
it functions as an essential risk-management mechanism within global
commercial and economic relations.

The need for clearly defined force majeure clauses became
especially pronounced in the context of modern global crises,
including pandemics. Practice has shown that reliance solely on
general terminology within contracts (such as “force majeure” or
“external circumstances”) leads to various legal ambiguities and
disputes. Consequently, in recent years, international standards —
including the ICC Force Majeure Clauses 2020 and the UNIDROIT
Principles — have placed decisive emphasis on the precise
formulation of force majeure provisions. These standards include
explicit lists of illustrative events, such as “epidemic,” “pandemic,” and
“public regulation,” enabling parties to predetermine not only
potential scenarios but also mechanisms of adaptation, negotiation,
and risk management in the face of unexpected disruptions.

The culmination of this development is the 1980 United
Nations Convention on Contracts for the International Sale of Goods
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(CISG), which establishes standardized legal rules governing the
application of force majeure in international commercial relations.
The CISG formulates the substantive criteria under which force
majeure may be invoked as a ground for exemption from liability.

In a legal context, both natural and human-made
circumstances may constitute uncontrollable events that render
contractual performance impossible and often serve as justification for
the non-performance of mutual obligations.

This modern practice has shifted the definition of force majeure
not only into academic literature but also into standardised
contractual forms. For instance, the ICC Force Majeure Clause 2020
explicitly lists “epidemic” and “pandemic” as force majeure events.
Similarly, Article 79 of the CISG establishes a standard for exemption
from liability when an impediment arises beyond a party’s control.
International commercial contracts frequently include formulations
such as: “A party shall not be liable for delay or non-performance to
the extent caused by a force majeure event, including war, pandemic,
natural disaster, or governmental regulations.”

In Georgian law, force majeure is clearly defined and plays a
crucial role in exempting parties from liability when performance
becomes impossible due to unforeseeable circumstances such as
natural disasters or pandemics. During the COVID-19 pandemic, the
need to revise or terminate contracts became particularly pressing, as
economic and social conditions changed dramatically and many
parties were unable to perform under the original terms.

5.3. Defining the Elements and Criteria of Force Majeure
A force majeure event is one that lies beyond the control of
the affected party and is not dependent on that party’s subjective
intent. The event must be of such a nature that it could not have been
objectively foreseen at the time of the contract’s conclusion, and it
must be impossible to prevent its occurrence or avoid its
consequences.
In most cases, force majeure temporarily suspends the
obligation; however, in certain instances, it may lead to the complete
termination of the obligation. Force majeure represents a factor that
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either absolutely prevents the performance of the contract or
significantly ~diminishes the efficiency of its performance.
Accordingly, it is necessary to establish a causal link between the force
majeure event and the non-performance of the obligation.

As noted above, ‘the impossibility of performance produces
two types of legal consequences: (1) impossibility terminates the
existing contractual relationship between the parties; and (2) it
releases the obligor from liability or mitigates that liability.”
Thus, the impossibility of performance affects the obligor’s liability in
two distinct ways: in one scenario, the obligor may be fully exempt
from liability; in another, the event may merely reduce the scope of
liability. Notably, the impossibility of performance need not be
permanent — it may also manifest in the form of delay.

Additionally, in practice, unforeseen circumstances often do
not entirely eliminate the possibility of contract performance but only
partially impede it. In such cases, the party may be obligated to
perform part of the obligation or compensate for the unperformed
portion. This is particularly relevant where the force majeure event
affects only certain aspects of the obligation rather than the contract
as a whole.

5.4. The Nature of Force Majeure in Georgian Legislation

Force majeure is regulated under Article 404 of the Georgian
Civil Code. According to this provision, recognition of force majeure
requires that the circumstance have a direct impact on the
performance of the obligation. For example, if a party is unable to
carry out delivery due to a pandemic, such a situation may be regarded
as a force majeure event that entitles the parties to temporarily—or in
some cases, for a prolonged period—suspend the performance of their
contractual obligations.

Georgian legislation also regulates important issues
concerning the burden of proof in relation to force majeure. Under
the Civil Procedure Code, parties are relieved from presenting
evidence for facts that do not require proof. These include:
a) facts that the court considers to be of common knowledge; and
b) facts established by a final judgment in another civil case.
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For instance, during wartime, a party would not be required to prove
the existence of a force majeure situation.

Likewise, in international commercial transactions, where the

laws of different jurisdictions may apply, a variety of evidentiary
materials may be used to substantiate a force majeure claim. These
include:
— acts issued by state or administrative  bodies;
— decisions of competent authorities (e.g., the Emergency
Management Service);
— information confirmed by international organizations or reliable
media sources;
— an official certificate issued by a chamber of commerce;
— other relevant written documentation.As noted, the existence of
force majeure does not automatically terminate a contract; however,
it may result in the temporary suspension of the obligation, release
from liability during the period of objective impossibility, revision of
contractual terms, or even termination of the contract.

From the provisions discussed above, it is evident that force
majeure generally leads to the termination of the obligation or
exemption from liability. This differs fundamentally from Article 398,
which is oriented toward contract adaptation and preservation.

5.5. Force Majeure and the Doctrine of Frustration

In characterizing force majeure, it is necessary to consider the
doctrine of frustration as well. When comparing force majeure with
frustration, it is important to analyze their practical legal effects.
Although frustration may not appear to be directly connected to
irresistible force, both doctrines alter the terms of the contract; thus,
frustration is relevant in this context because, like force majeure, it
modifies contractual obligations.

Force majeure and frustration differ not only in how they are
articulated within a contract but also in the legal consequences they
produce. Force majeure generally enables a party to be temporarily
released from performing an obligation, with the possibility of
resuming performance once the obstructive situation improves.
Frustration, by contrast, is a more radical concept: it applies when the
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very foundation and purpose of the agreement are fundamentally
altered, rendering the contract devoid of meaning or utility.

The doctrine of frustration functions as a legal mechanism
applied when contractual conditions fundamentally change due to
circumstances beyond the control of the parties, making performance
impossible. The COVID-19 pandemic vividly demonstrated the
activation of frustration as a legal response: widespread restrictions
and logistical disruptions significantly altered the foundation of many
agreements, relieving parties from obligations that had become
impracticable or contrary to the contract’s original purpose

Thus, force majeure cannot be viewed as an automatic
justification for non-performance of contractual obligations. It would
be legally incorrect to assume that any unusual event or difficulty
automatically excuses non-performance. The application of force
majeure is governed by strict criteria: the event must be external to
the party’s will, unforeseeable, beyond the party’s control, and must
completely obstruct performance.

A practical manifestation of this principle is that if parties enter
into a contract despite being aware of an upcoming storm, the storm—
as a foreseeable circumstance—typically cannot serve as a basis for
exemption from liability. Consequently, judicial and arbitral practice
often emphasize the essential distinction between foreseeable and
unforeseeable risks.

A similar approach applies to pandemics. The mere fact that a
pandemic occurs does not automatically grant force majeure status in
contractual relations.

Chapter VI. The Pandemic in the Context of Contract Law
6.1. The Legal Specificity of the COVID-19 Pandemic

The recognition of a pandemic as a force majeure event is
particularly significant and relevant in contemporary legal thought.
By its nature and scope, a pandemic fully meets the criteria that define
a force majeure event: it is an unforeseen, external occurrence beyond
the control of the parties, which cannot be prevented or managed
through individual or collective effort.
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The essence of force majeure lies precisely in the fact that such
events occur beyond the control of the parties and render the
performance of obligations under normal circumstances impossible. In
the case of a pandemic, the obstacles arising therefrom are
independent of the specific parties involved; regardless of their
intentions or actions, the effects of the pandemic extend universally
and indiscriminately.

It is precisely these characteristics that lead to the legal treatment of a
pandemic as a typical force majeure circumstance. Recognizing a
pandemic as a force majeure event also underscores that such an
occurrence cannot be predicted or avoided, further reinforcing its
force majeure nature. In legal practice, this recognition activates the
corresponding legal regime; however, the primary focus in such cases
is on identifying the pandemic as a force majeure event itself, rather
than on its specific legal consequences.

Thus, as a force majeure event, a pandemic occupies a unique position
in legal analysis, since its characteristics fully correspond to the
definition of force majeure and provide a basis for its proper
recognition within the legal framework.

6.2. Legal Definitions of Epidemics and Pandemics

From the perspective of legal regulation, it is essential to
distinguish between the concepts of “epidemic” and “pandemic.”
Epidemic: An epidemic refers to a sudden increase in the number of
disease cases beyond what is normally expected within a specific
geographic area or population. It is typically localized within a
community, region, or country (e.g., seasonal influenza outbreaks or
localized Ebola outbreaks).
Pandemic: A pandemic is a larger-scale phenomenon that spreads
across multiple countries or continents, affecting a significantly
greater number of people. It denotes a wider geographical distribution
and a high level of impact on global health (e.g., the 1918 influenza
pandemic or COVID-19, which affected millions of people
worldwide).

Although the term “pandemic” may not have been officially
used in early legal texts, principles of public health protection and
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disease prevention existed as far back as Roman law. For instance, in
the Roman Empire, regulations required city authorities to establish
sanitary conditions to prevent the spread of infectious diseases. Similar
approaches were later reflected in medieval European legal norms,
including quarantine regimes established in 14th-century Venice in
response to the spread of the Black Death.

By the 19th century, with the development of modern public
health systems, the legal implications of epidemics became more
pronounced. During this period, states began to enact laws specifically
aimed at managing epidemics. The formal integration of public health
considerations into civil legislation became increasingly evident,
granting the term “epidemic” growing legal significance.

6.3. Pandemic and Force Majeure: Mechanisms of Liability and
Contract Adaptation

The COVID-19 pandemic in 2020 raised one of the most
pressing questions in contract law: whether such an event could be
recognized as force majeure in contractual relationships.
As previously noted, for a circumstance to be recognized as a legal
ground for non-performance, it must satisfy several essential criteria.
Specifically, the circumstance must result in the immediate
impossibility of performing the contractual obligation, the event itself
must be unusual and unforeseen, and its occurrence must be
objectively unavoidable for the party concerned.

Attention must also be paid to the legal approach regarding the
practical and original interpretation of these conditions. The example
of a pandemic particularly highlights the significance of these criteria:
although a pandemic is globally pervasive and all-encompassing, it can
only be considered force majeure when, in the context of a specific
case, all the aforementioned conditions are met.

Legal analysis of a pandemic emphasizes its exceptional and
unforeseen nature. Such events rarely fall within the control of the
contracting parties and are accompanied by global-scale disruptions
and operational restrictions. On this basis, a pandemic—subject to
verification of the relevant factual circumstances—may indeed be
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considered a force majeure event. However, each case requires an
individual and well-reasoned legal assessment.

Where it is clear that the pandemic creates conditions that alter
the terms of a contract, the necessity arises for contract renegotiation.
In such cases, the parties not only may, but to some extent are obliged,
to engage in negotiations for modifications to the agreement.

A key component of a pandemic is its unpredictability and the
impossibility of preventing or mitigating the damage it causes.
However, in contract assessment, it is important to consider what
information was available to the parties at the time the agreement was
concluded.

Although COVID-19 is, by its nature, a large-scale and
uncontrollable event, it is not automatically granted force majeure
status in legal practice. Contemporary court and arbitration standards
require that non-performance be realistically, objectively, and
directly impossible, based on a direct link between the force majeure
event and the failure to perform the obligation.

In assessing force majeure or changed circumstances, courts and
tribunals give priority not merely to the fact that a specific condition
was formally included in the contract, but also to a detailed,
substantive, and factual analysis. They carefully examine the impact
of the circumstances on contractual obligations, the degree of the
obstacle, the consequences, and the actual behavior of the parties
under crisis conditions. In this analysis, the focus is not simply on
documentary references to a pandemic or other circumstances, but on
credible evidence demonstrating the impossibility or substantial
difficulty of performance.

Ultimately, this approach fosters trust in the legal system,
establishes predictability, and ensures that decisions—even under
extraordinary circumstances—are based on objective facts, the good
faith behavior of the parties, and proper interpretation of legal norms.
This is particularly important during pandemics and other global
crises, where rapidly changing conditions create new challenges both
for business interests and for legal stability.
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6.4. Contemporary Trends in the International Regulation of
Pandemics as Force Majeure

The COVID-19 pandemic has not only changed the legal
perception of force majeure but has also practically altered the
standards for its application: in judicial analysis, objective
impossibility, causal connection, and the reasonable actions taken by
the party become decisive. Scientifically, this strengthens contractual
stability, even when global crises threaten the overall economic and
legal balance.

Analysis shows that the COVID-19 pandemic cannot
automatically be considered force majeure in all cases. This is due to
the fact that pandemic-related circumstances had varying impacts
across different sectors, and the ability to continue operations often
depended on the specific sector and the concrete circumstances.

Courts and arbitration tribunals specifically examine these factors
and recognize force majeure only when it is confirmed that
performance was fully and genuinely impossible due to the pandemic,
or that no alternative means of performance were available.

Thus, the COVID-19 pandemic may, in certain individual cases,
be assessed as force majeure; however, each case requires an
individual, detailed analysis, taking into account the circumstances
and the specificity of the sector.

If parties include predetermined force majeure clauses in
contracts—explicitly addressing pandemics and specifying under
which circumstances and in what manner they may be invoked—this
facilitates the legal justification of judicial decisions in disputes arising
from unforeseen circumstances.

Contracts addressing pandemics, diseases, or epidemics often
lack detailed definitions, which creates uncertainty and the potential
for legal disputes. Frequently, only general terms are included, which
do not reflect the essential elements of the specific event—such as
who determines the significance of the event, who has the authority
to define a pandemic, and the degree of impact required. Some
contracts stipulate that a force majeure event “prevents” performance,
meaning that performance must become impossible legally or
physically.
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For example, in New York State, it is often necessary for force
majeure to be explicitly addressed in the contract to give a claim legal
effect. This approach is particularly important for pandemics, as it may
be unclear how to assess the impact of events.

In civil law systems, very few jurisdictions have a specific
provision dedicated solely to “epidemics.” However, some countries
may have provisions within their legislative framework that apply to
epidemics. The Court of Justice of the European Union (CJEU), in its
practice, suggests that the COVID-19 pandemic may be assessed as a
force majeure event, though such classification is not automatic or a
priori.

International experience demonstrates that courts rely not only
on European Union legal norms but also on general European legal
principles, reflecting shared experience regarding how extraordinary
circumstances should be treated in private law relationships.
According to foreign judicial practice, a pandemic may be considered
force majeure only if it was unforeseen, unavoidable, and its
consequences fully impeded contractual performance, consistent with
the classic definitions of force majeure in European law.

During the COVID-19 pandemic, the German government
introduced specific legislation affecting contractual obligations and
liability, highlighting the necessity of adapting contractual provisions
under emergency circumstances. Under the French Civil Code,
although there is no special provision for epidemics, general
provisions relating to force majeure and public order may be applied
during a pandemic. Similarly, Italy has provisions addressing
extraordinary events and public health crises, though not a separate
article specifically for epidemics.

Notably, countries often rely on existing legislative concepts to
address pandemic-related challenges rather than enacting entirely
new norms. Since the term “pandemic” in modern civil law facilitates
recognition in a force majeure context, such recognition could be
further clarified through legislative declaration.

Chapter VII. Regulations Adopted During a State of Emergency and

Their Legal Effect
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7.1. Legal Management of COVID-19 in Georgia: Government
Resolution No. 164 and Its Significance

The COVID-19 pandemic significantly reshaped the legal
landscape in Georgia, generating unprecedented challenges for both
the state and the private sector. As the virus spread rapidly and
unpredictably, the government was compelled to adopt swift and far-
reaching regulatory measures aimed at safeguarding public health,
stabilizing the economy, and ensuring the continuity of essential state
functions. Within this context, a particularly important distinction
emerged between the state of emergency and the state of emergency
situation, each of which carried different legal consequences for the
restriction of rights, the functioning of businesses, and the
performance of contractual obligations. These differing constitutional
regimes had a direct influence on how citizens, commercial entities,
and public institutions navigated their legal duties during the crisis.

The introduction of these emergency regulations significantly
heightened the relevance of force majeure in Georgian contract law.
Many contractual obligations became either impossible or
substantially more burdensome to perform due to government-
imposed restrictions, supply-chain disruptions, workforce limitations,
and public-health directives. As a result, Resolution No. 164 and
related governmental acts were repeatedly invoked in judicial
proceedings as legal grounds for recognizing the existence of force
majeure. Courts frequently referred to the resolution to determine
whether the pandemic constituted an unforeseeable and unavoidable
event, whether parties had acted in good faith, and whether non-
performance should be excused.

Overall, the pandemic underscored the importance of clear
legal frameworks for managing extraordinary circumstances,
highlighted structural gaps in the regulation of force majeure and
hardship under Georgian law, and emphasized the necessity of
developing more resilient contractual mechanisms capable of
withstanding major public-health and economic crises.

7.2. Legal Distinctions Between a State of Emergency and an
Emergency Situation
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In Georgia, a state of emergency is declared for direct
threats to constitutional order, allowing temporary rights restrictions
and expanded government powers with strict oversight. An
emergency situation addresses events like epidemics, focusing on crisis
management without broadly suspending rights. During COVID-19,
Georgia moved from a state of emergency to an emergency situation,
restoring rights but keeping health measures like mask-wearing and
social distancing. Judicial review played a crucial role, ensuring
measures were proportionate and individualized, balancing public
health with constitutional rights. Notable cases, like Ana
Arganashvili's, emphasized the need for individualized assessments,
highlighting the judiciary's role in maintaining this balance during
crises.

The pandemic significantly disrupted business operations
across Georgia, creating unprecedented obstacles to the performance
of contractual obligations. Many companies were unable to meet
deadlines or deliver goods and services on time due to workforce
shortages, mandatory quarantines, supply-chain interruptions, and
the transition to remote work. These disruptions forced businesses to
reconsider their contractual risk-allocation mechanisms, and the
interpretation of force majeure clauses became a central legal issue.
Parties frequently invoked force majeure as a defense against non-
performance, while others sought compensation for financial losses
caused by restrictions and operational delays. However, the success of
such claims depended heavily on the specific contractual terms and,
crucially, on the quality of the evidence presented.

Overall, these cases emphasize that the pandemic did not
automatically excuse non-performance; rather, contractual outcomes
depended on the interplay between force majeure provisions, the duty
of good faith, and the factual circumstances of each case. Courts
applied a rigorous evidentiary standard, reinforcing the principle that
extraordinary events must be shown to have had a direct and
unavoidable effect on contractual performance.
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Chapter VIII. International Judicial Practice
8.1. Pandemic Impact on International Contractual Jurisprudence
International courts interpret force majeure provisions
strictly and impose a high evidentiary standard for their application.
Parties must prove that performance of the obligation became
objectively impossible due to the pandemic; mere difficulty or
inconvenience is insufficient. In practice, many parties fail to meet
this standard, but there are cases where state-imposed restrictions due
to COVID-19 were recognized as force majeure when performance
was entirely impossible.

The legal classification of COVID-19 depends on its duration

and scale. If the pandemic is considered temporary, courts generally
reject contract termination and instead allow for deferment of
obligations. The pandemic’s impact varies across jurisdictions,
resulting in diverse court decisions.
To establish force majeure, it is essential to demonstrate a direct causal
link between the pandemic and non-performance. Courts consider
government regulations, specific force majeure clauses in contracts,
and the evidence presented by the parties.

8.2 Legal Regulation of the Pandemic in Spain

The COVID-19 pandemic impacted Spanish legal practice, especially
in contracts. The doctrine of **rebus sic stantibus* allowed contract
revisions due to significant changes, despite not being in the Civil
Code. Spanish courts evaluated cases individually, requiring a
fundamental change in circumstances for contract modifications. The
Supreme Court recognized the pandemic as force majeure when
performance was impossible, not just complicated. Temporary
regulations supported the private sector, emphasizing good faith and
cooperation. COVID-19 alone was insufficient for contract
termination; direct governmental impact evidence was needed.
Contracts now often include pandemic-related clauses for
predictability. Courts applied force majeure, requiring specific impact
evidence on contracts. Termination was rare, needing proof of
performance impossibility due to the pandemic.
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8.3. Legal Regulation of the Pandemic in Denmark

In Denmark, the application of the force majeure principle is
strictly regulated, and each case is examined individually and in detail.
To invoke force majeure, a party must provide irrefutable evidence
that COVID-19 directly and substantially obstructed or rendered
performance of the obligation impossible. The mere existence of the
pandemic is not sufficient to release a party from obligations.
Companies unable to fulfill their obligations due to the pandemic were
often unable to rely on force majeure because they could not prove
direct and specific impact. In Denmark, force majeure is interpreted
narrowly and specifically.

The application of force majeure is strictly regulated, requiring
irrefutable evidence that COVID-19 directly and substantially
obstructed contractual performance. Merely citing the pandemic is
insufficient for release from obligations. Courts interpret force
majeure narrowly, allowing for delays or adjustments but not
complete termination. For example, freelance journalists seeking
compensation were denied exemption as the court determined that
non-performance did not meet the force majeure threshold.
Employers cannot invoke force majeure unless work suspension arises
from official restrictions, with economic difficulties deemed
inadequate.

In Denmark and Europe more broadly, force majeure is
governed by strict standards, requiring detailed evidence and a direct
link between the pandemic and non-performance. Courts do not issue
automatic rulings, and parties are required to adapt contracts and
manage risks appropriately. International practice prioritizes legal
certainty, fairness, and good-faith cooperation, ensuring sustainable
relationships even under crisis conditions.

8.4. Pandemic-Related Issues in Georgian Case Law

The COVID-19 pandemic presented legal challenges in Georgia,
particularly regarding force majeure. Courts rely on Article 106 of the
Civil Procedure Code, requiring certification of force majeure by the
Georgian Chamber of Commerce and Industry. A fact-based
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application is necessary, and the pandemic itself isn't enough; a direct
link between non-performance and the pandemic must be proven.

Courts require objective evidence to invoke force majeure, as seen
in cases like rental security deposit returns where government
regulations made space use impossible. However, the pandemic isn't
an automatic reason for deadline extensions, as courts demand
objective justification. The burden of proof lies with the party
claiming force majeure, needing documentary evidence of
unavoidable circumstances.

International standards like the Vienna Convention influence
Georgian law, but comprehensive regulation is lacking. The pandemic
highlighted the need for detailed assessments and legislative
refinement to ensure fair decisions and protect party interests during
crises.

ChapterIX.Conclusion
9.1. Key Findings and Practical Recommendations

The COVID-19 pandemic has underscored the vital role of
the doctrines of changed circumstances and force majeure in both
international and Georgian private law. It has highlighted the need for
continuous refinement of legal institutions and their practical
applications.

Central to this study is the doctrine of **contract adaptation**,
codified in Article 398 of the Georgian Civil Code, which emerged as
a crucial mechanism during the pandemic as contractual dynamics
were fundamentally disrupted. Contract adaptation goes beyond
technical modifications; it ensures a legal balance that protects the fair
interests of parties under the principles of **pacta sunt servanda* and
good faith. This doctrine also facilitates judicial intervention when
parties cannot reach agreements despite genuine efforts.

The practical application of Article 398 has illuminated key
trends and challenges, revealing its reliance on various factors such as
rapidly evolving circumstances, conflicting interests, and the pursuit
of legal stability. The pandemic demonstrated the strengths and
weaknesses of the existing legal framework, including divergent
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interpretations and the absence of clear guidance for parties and
courts.

Judicial analyses confirm that effective contract adaptation
requires fair negotiations and proper evidence of causal links in
resolving disputes. The Supreme Court of Georgia emphasized that the
mere existence of a pandemic does not automatically justify the
modification or termination of obligations.

International practices highlight the complexities in legal
approaches: Germany’s Civil Code recognizes substantial changes in
circumstances; French law allows for renegotiation; and doctrines in
English and American law require absolute impossibility for
frustration claims. These examples emphasize the importance of
distinguishing between adaptation and force majeure.

For force majeure or modifications to be justified, specific
criteria must be met: objective impossibility of performance,
extraordinary events, unavoidable consequences, and properly drafted
clauses. Articles 398 and 404 of the Civil Code provide mechanisms
for specifying these elements, allowing for more tailored legal
practices.

The pandemic challenged contractual stability and the pacta
sunt servanda principle, revealing existing legal frameworks'
inflexibility in maintaining and adapting relationships during large-
scale crises. It exposed shortcomings in ensuring fair obligation
distribution and economic interests, underscoring the need for legal
reforms to better address such situations.

Delays and disruptions in performance illustrated the practical
challenges influenced by financial, legal, social, and public barriers,
necessitating proactive measures such as mediation, negotiations, and
modifications to manage disputes effectively.

This experience emphasizes that legal effectiveness relies on
not only existing regulations but also their appropriate interpretation
and timely updates, ensuring adequate responses to individual cases.
The practice showed that the doctrine of force majeure should not be
applied automatically; each case must be individually assessed to
achieve fair outcomes.Key challenges include the ambiguity of Article
398, which complicates consistent legal interpretations and increases
the risk of subjective judicial decisions. Clearer criteria are needed to
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enhance legal predictability and stability.Recommendations for
Effective Pandemic-Related Legal Management:

- Clarify performance difficulties and define conditions for significant
hindrance without impossibility.

- Establish criteria for anticipating changes and assessing risks at
contract formation.

- Define clear standards for contract modification, ensuring
predictability and fairness.

- Detail negotiation procedures, emphasizing genuine attempts to
reach new terms before court intervention.

- Allow termination rights in long-term contracts under exceptional,
reasonable circumstances.

- Extend legislative reforms to broader obligations, including delictual
liabilities for pandemic-like risks.

- Set reasonable deadlines for asserting claims, stabilizing legal
relations.The pandemic also highlighted the need for a future-
oriented legal system involving codification, remote processes, and
digital mechanisms. Force majeure clauses should explicitly cover
pandemic risks, warranting a synthesis of domestic and international
practices to ensure equitable obligation allocations and adaptive
regulatory capacities.

Modern legal frameworks should integrate fairness and

adaptability to meet global standards while safeguarding national
interests amid complex, unpredictable circumstances. Strengthening
contract adaptation mechanisms requires procedural integration,
party good faith, judicial authority, and timely development of
enforcement tools.
Implementing these measures will create sustainable responses within
Georgian contract law, enhancing the management of contractual
relations, protecting party rights, and ensuring stability in both
domestic and international business environments, particularly in
unforeseen crises.
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