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Introduction

The system of enforcement measures is a crucial component of the
effectiveness of justice and a practical expression of the rule of law.
The practical implementation of decisions issued by courts and other competent
bodies determines the degree of public trust in the legal system and ensures the
stability of relationships arising in both private and public law spheres. The
effectiveness of enforcement mechanisms is directly proportional to the state’s
ability to guarantee legal security and protect legitimate rights.

In modern legal science, the issue of enforcement has gained increasing
significance. The intensification of academic interest is driven by the diverse
challenges facing contemporary legal systems. Analysis of legal literature reveals
that inefficiency in the enforcement process is a complex problem caused by the
interaction of multiple factors. Particular attention is paid to factors such as the
socio-economic situation, which often limits debtors’ ability to fulfill their
obligations. Equally important are legislative shortcomings that fail to ensure a
balanced protection of the legitimate interests of both creditors and debtors.
Academic discourse reveals a fundamental issue: the model of enforcement and
its regulatory mechanisms are not adequately conceptualized in national
legislation.

The process of protecting a violated or disputed right does not end with the
issuance of a court decision. Once a court act enters into legal force, the creditor
is entitled to initiate enforcement measures. The guarantees of proper
enforcement procedures are integrated into the right to a fair trial, enshrined in
both the Constitution of Georgia and the European Convention on Human
Rights.

Enforcement of court judgments is regarded as a mandatory condition in both
Georgian and European legal spaces. However, it should be noted that the
European Convention on Human Rights does not contain an explicit provision
regarding the enforcement of final decisions. Nonetheless, the European Court
of Human Rights has repeatedly recognized that the right to enforcement is an
integral and inseparable part of the "right to a fair trial" under Article 6 of the
Convention. Specifically, if state mechanisms fail to ensure the practical
execution of a court judgment, then the right to access the court—guaranteed by
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Article 6—becomes merely formal. According to the Court's practice,
enforcement delays may be acceptable only in exceptional cases and must not
undermine the essence of this fundamental right.

The case law of the European Court of Human Rights consistently emphasizes
that non-enforcement of a judicial act constitutes a violation of Article 6 of the
Convention, as it breaches the principle of effective legal protection.

The enforcement institution is a fundamental part of the legal system. When
discussing the concept of a legal state, it is necessary to analyze not only the
quality of the normative framework but also the effectiveness of the mechanisms
that ensure the practical realization of those norms.

Obligations established by the state or agreed upon by private parties acquire
real legal force only if effective enforcement mechanisms exist. Otherwise,
normative acts and contractual obligations lose their practical value and remain
merely formal declarations. In such circumstances, the proper protection of the
rights and legitimate interests of individuals and legal entities becomes
impossible.

Therefore, the significance of the enforcement system goes beyond purely
legal boundaries and has a substantial impact on the socio-economic sphere. The
level of effectiveness of enforcement proceedings is directly reflected in the
realization of the principles of a legal state. It also significantly affects the
predictability and stability of economic processes, which in turn influence the
investment environment and the level of economic activity.

Empirical data confirm the fundamental importance of enforcement
mechanisms. Statistical research shows a strong correlation between the
efficiency of enforcement procedures and public trust in the judicial system and
state enforcement institutions. The more effectively and proportionally the
enforcement mechanism functions, the higher the public's trust in the legal
system—and vice versa.

Various definitions of enforcement appear in legal literature; however, most
emphasize the primary goal of the institution: to ensure the real execution of
court decisions and other enforceable documents. Enforcement proceedings are
not only a mechanism of coercion but also a means of legal protection, ensuring
the realization of participants’ rights and the protection of their legitimate
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interests. When applying Article 6 of the European Convention, which is focused
on strengthening the position of creditors, it is crucial to balance the
constitutional rights of debtors and other involved parties—an aspect also
underscored in additional recommendations by the Council of Europe.

The protection of human dignity and honor is a constitutionally guaranteed
right in Georgia. According to Article 4, Paragraph 2 of the Constitution of
Georgia: “The State recognizes and protects universally recognized human rights
and freedoms as eternal and supreme human values.” Similar provisions are found
in Article 8 of the European Convention on Human Rights.

The development of the enforcement institution is a long historical process
closely tied to the evolution of the state and law. While enforcement mechanisms
existed in different forms across historical periods, their primary goal—ensuring
the practical realization of lawfully rendered decisions—has remained
unchanged. Accordingly, the legal architecture for rights protection is based on
the synthesis of both national constitutional-legal frameworks and international
legal instruments. With the legal enactment of the Constitution of Georgia on
August 24, 1995, the state formally recognized the supremacy of international
law over domestic legislation, thereby integrating universally accepted
international legal principles into Georgia’s legal system as directly applicable
law.

The judicial protection of rights and freedoms declared in Article 31 of the
Constitution becomes illusory and ineffective if court decisions or acts of other
competent bodies issued to restore violated rights are not enforced in a timely
and complete manner. Non-enforcement of court decisions presents a substantial
constitutional and legal problem, threatening the proper functioning of justice as
a state institution.

As such, enforcement law represents a complex legal institution
encompassing norms from civil, civil procedural, tax, budgetary, administrative,
and other legal fields. Thus, the legal framework regulating enforcement
proceedings is not limited to the Law of Georgia on Enforcement Proceedings
alone.

This legislative act has undergone numerous amendments since its
enactment. While normative perfection is an ideal goal, it is fundamentally
important that any attempt to reform enforcement proceedings be aimed at
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increasing efficiency and ensuring procedural regulations are transparent and
clear.

The essence of enforcement lies in the application of coercive measures
against the debtor. These measures form the core of the enforcement mechanism.
Unfortunately, this institution remains inadequately regulated at the normative
level. An analysis of Georgia's legislation on enforcement proceedings reveals
that the current legal framework still fails to provide a clear and comprehensive
structure for the enforcement process. For example, Article 17 of the law does
not clearly distinguish between enforcement actions and enforcement measures,
leading to inconsistent practices and the formalization of enforcement
procedures.

It is important to emphasize that the enforcement system has not undergone
reform at the level of its substantive foundations—that is, no approach has been
established within the current legal system that combines the effectiveness of
mechanisms, principles of legal security, and the actual restoration of individual
rights. Even today, there are frequent cases in practice where a court decision is
formally enforced, yet its substantive goal—restoration of violated rights—is not
achieved.

One of the key principles of a legal state is the requirement of legal certainty
(Latin: /ex certa), meaning that legal norms must be clear, unambiguous, and
easily understandable. This principle is especially important in enforcement law,
as enforcement directly affects a person’s property and, at times, other
fundamental rights.

Enforcement is primarily focused on the coercive execution of monetary
obligations. In such cases, state coercion mechanisms still largely rely on
traditional instruments, such as the seizure and sale of the debtor’s property.
However, comparative analysis shows that many foreign countries successfully
use indirect enforcement measures.

In this regard, the proper functioning of mechanisms for enforcing court and
other enforceable acts becomes particularly important. On the one hand, these
mechanisms must ensure the real achievement of the substantive outcome of the
decision; on the other hand, they must impose legally unfavorable consequences
for a debtor’s failure to comply with the enforcement document.

46



Accordingly, an effective system of enforcement and enforcement
proceedings is an inseparable element of a legal state, ensuring legal security
through the institution of judicial enforcement.

The conceptual significance of this idea is underscored by international
practice. As Jacques Isnard, President of the International Union of Judicial
Officers, stated at the 19th World Congress in 2006: “The existence of the state
is impossible without laws, laws without judges, and judicial decisions without
enforcement.”

This statement strongly implies that a legal state does not fulfill its function
merely by issuing a judicial decision; actual enforcement and the realization of
its outcome is the phase where judicial authority transitions into execution and
legal norms become a practical reality.

Thus, the effectiveness of enforcement mechanisms is not only a legal but also
an institutional and systemic issue. Their proper functioning ensures not only the
realization of private interests but also the overall functioning of the legal state.

Therefore, in today's context—where there is a growing demand for tangible
results from justice—the identification of shortcomings in the enforcement
process, their legal analysis, and the development of a functionally sound model
has become particularly urgent.

Relevance and Novelty of the Research - One of the fundamental aspects of
the functioning of a legal state is the effective implementation of the enforcement
mechanism. In this process, the need to comprehend legal responsibility is of
critical importance, which, in turn, requires an understanding of its role within
the enforcement proceedings mechanism.

At the present stage, when the development of the legal system and its
harmonization with internationally recognized standards is a state priority, an
in-depth analysis of the practice of applying enforcement measures gains
particular importance.

Scientific research plays a significant role in the development of justice. The
issue of applying enforcement measures in civil enforcement proceedings
represents one of the most important components of civil procedural law. The
scientific study of this matter can lead to important changes, such as the
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improvement of legislation or implementation of reforms — especially since the
issue of compulsory enforcement has always been, and likely will remain, one of
the highest-priority areas in the science of civil procedural law.

The process of enforcement, both on normative and doctrinal levels, requires
changes, as enforcement in civil procedural law represents one of the most
dynamically developing and practically loaded areas. Despite its significance, the
issues of compulsory enforcement are still insufficiently analyzed
monographically in Georgian legal science. This fact determines the theoretical
and practical importance of the research.

The relevance of the research topic is also conditioned by the lack of a unified
approach in enforcement bodies and judicial practice to issues such as compliance
with the principle of proportionality in enforcement, particularly in the process
of forced sale of property through auction. There are also significant problems in
regulating sequestration and the temporary management of property. The norms
governing forced property management — sequestration and indirect
enforcement measures — are not sufficiently defined.

In addition, the legislation concerning deductions from the debtor’s income
is incomplete, where the term “income” is not defined for enforcement purposes.
The current legislation also lacks provisions defining the property immunity of
legal entities.

As mentioned, a significant gap remains regarding the lack of a clear legal
definition of the term "income" for enforcement purposes. Furthermore, the legal
scope of property immunity for legal entities remains undefined, which gives rise
to risks of legal uncertainty.

Moreover, maintaining a balance between the rights of the creditor and the
debtor during the enforcement process represents an important legal challenge,
which further underscores the relevance of the issue. Despite the topic’s
significance, the amount of the enforcement fee has not been sufficiently studied.
Under the current Georgian legislation, the enforcement fee amounts to 7% of
the claim to be enforced, which, based on comparative analysis with
international practice, may raise constitutional and legal concerns. For example,
the Constitutional Courts of Estonia and Russia have assessed similar fee rates as
disproportionate restrictions and have declared them unconstitutional.
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It is also necessary to improve the institution of forced management —
sequestration. Since the legal enhancement of the sequestration institution
represents an important objective in the development of enforcement law, it is
particularly relevant to expand the mechanisms of indirect enforcement
measures. These are aimed not only at the implementation of direct coercion but
also at motivating the debtor to voluntarily fulfill their legal obligations.

As noted, enforcement proceedings, as an object of legal regulation, are
undergoing significant transformation both normatively and theoretically. The
low rate of factual effectiveness in enforcement highlights the need for the
introduction of new enforcement mechanisms, which must be implemented in
compliance with the principle of proportionality — a condition that ensures their
legal legitimacy and practical effectiveness.

Through the examination of these issues, the identification of legislative and
practical shortcomings, and the analysis of best practices from other countries,
this research may yield significant theoretical and practical outcomes. It will
contribute to the improvement of both civil procedural and enforcement
legislation, as well as to the development of judicial practice.

Research Objective -The primary objective of this dissertation is to analyze
the enforcement measures currently in force in Georgia. The research aims to
identify and assess the effectiveness and essence of the legal norms that regulate
the conditions under which enforcement measures are applied.

Based on this objective, the research sets out the following tasks:

1. To review the legal nature of compulsory enforcement and the
principles governing the functioning of the enforcement system in
Georgia based on current legislation and practice;

2. To identify the mechanisms that enable enforcement bodies to apply
compulsory measures against debtors within enforcement proceedings;

3. To analyze the influence of the institution of enforcement measures on
achieving the goals and outcomes of enforcement proceedings;

4. To evaluate the effectiveness of compulsory enforcement proceedings in
the context of applied enforcement measures and identify existing
deficiencies;
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5. To develop recommendations for improving Georgian legislation based
on an analysis of international and foreign experiences;

6. To comprehend, both theoretically and practically, the nature of
enforcement measures from the perspective of the development of civil
procedural and enforcement law, contributing to a transparent, fair, and
effective enforcement system.

measures from other forms of coercive tools, including the differentiation
between direct and indirect enforcement mechanisms. This distinction is
necessary to ensure that the actions of enforcement authorities remain within
the legal framework and do not exceed permissible legal limits.

The analysis of these issues should be based on the Constitution of Georgia,
the European Convention on Human Rights, the Law of Georgia "On
Enforcement Proceedings," the Civil Procedure Code, and doctrinal sources.
Special attention should be given to fundamental principles such as the principle
of proportionality, the principle of legal certainty, and the prioritization of
voluntary compliance — all of which are essential for both legislative regulation
and the practical activities of enforcement bodies.

Such an approach will contribute not only to improving the legal regulation
of enforcement proceedings but also to ensuring the realization of constitutional
principles of the rule of law, which, in turn, enhances the effectiveness of the
judiciary and strengthens public trust in legal mechanisms.

The issue of legal relationships in enforcement proceedings poses significant
scientific and practical challenges that require increased attention and
transparency in this area. As a result, the constitutional rights of the parties
involved — particularly debtors — will be better protected. Should amendments
be introduced into civil and enforcement legislation, they would ensure: the
implementation of the constitutional principle of proportionality; the
establishment of detailed and comprehensive regulatory mechanisms for
compulsory property management (sequestration) and indirect measures; and the
optimization of the legal framework for the compulsory collection of income
from debtors.

Through the exploration of these problems, the identification of legislative
and practical gaps, and the analysis of best practices from other countries, this
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research may yield significant theoretical and practical outcomes. It will support
the enhancement of both civil procedural and enforcement legislation and
contribute to the development of judicial practice.

These legislative changes will foster the harmonization of judicial practice
and strengthen legal mechanisms.

The dissertation will examine the principles and core institutions of
compulsory enforcement and their roles both in judicial practice and within the
legal system. It will also address the problems of enforcement proceedings related
to their effectiveness and the development of legal system mechanisms. Special
attention will be paid to evaluating the legal constructs currently governing the
field. The effectiveness of existing models will be analyzed, and targeted
recommendations will be developed to improve the current legislation, ensuring
that enforcement mechanisms more adequately reflect the principles of the rule
of law and the goals of high-quality justice.

The legal protection process, which begins with the court's recognition of a
violated or restricted right, does not end with the issuance of a court decision. In
legal reality, hundreds and thousands of creditors who appeal to the courts are
forced, even after a judgment becomes final and binding, to seek the actual
enforcement of that decision through compulsory means. This process, in turn,
implies the involvement of state power to ensure the real execution of
obligations.

Enforcement mechanisms should not be understood merely as formal legal
instruments; rather, they constitute an integral part of justice, the effectiveness
of which determines the actual realization of the right to judicial protection. In
this context, it is essential that enforcement procedures comply with the
principle of the right to a fair trial, as guaranteed by both the Constitution of
Georgia and the European Convention on Human Rights and Fundamental
Freedoms.

Research Significance - This dissertation addresses the issue of applying
enforcement measures in civil enforcement proceedings. It is one of the first
academic works to systematically explore the mechanism of compulsory
enforcement and to examine the directions of its development, as well as its role
in the enforcement process from both procedural and substantive legal
perspectives.
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The study provides substantiated classifications and differentiations of
enforcement measures applied against the debtor, based on the legal objectives
of each measure within the legal system. A comprehensive analysis of
compulsory enforcement issues is not only of academic interest but also serves to
identify fundamental shortcomings in current legislation and practice and to
develop scientifically grounded solutions to address them.

The study aims to explore and assess the problems that arise in the
enforcement process, thereby creating a theoretical foundation for the
reinterpretation of certain norms within civil procedure and enforcement law
and their targeted application in practice.

The research is grounded not only in the analysis of Georgian legislation and
legal doctrine but also incorporates the jurisprudence of the European Court of
Human Rights. This integrated approach facilitates a holistic understanding of
the subject matter, contributing to the theoretical development of law and the
consistent evolution of judicial practice. Ultimately, this strengthens the legal
system and ensures more effective protection of citizens' rights.

Research Methods - The scientific basis of the research is built upon the
combined use of traditional and modern legal research methods, aimed at a
comprehensive analysis of enforcement measures, their regulatory mechanisms,
and legal effectiveness. The study employs methods such as analysis and
synthesis, logical-deductive reasoning, and comparative legal analysis, ensuring
thoroughly reasoned theoretical and practical conclusions.

The use of analysis and synthesis allows for the detailed examination of
national and international legal acts, doctrinal sources, and judicial practice.
Within this framework, the legal nature of enforcement measures, their purpose,
functionality, and practical outcomes were evaluated. The conclusions drawn
from this analysis were then integrated into a general conceptual framework,
supporting the development of integrated recommendations.

The logical-deductive method enabled the analysis not only of individual
legal institutions but also of the mechanisms through which they operate—an
essential aspect for the effective application of enforcement measures in practice.

The comparative legal method was employed to study the legislative
frameworks and practices of other countries. This proved important in
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identifying the specifics of the Georgian legal model and assessing its
compatibility with international standards. The study considered the practices
and doctrinal concepts of leading European countries regarding compulsory
enforcement, forming the basis for evaluating Georgia’s current legal norms and
developing recommendations for their improvement.

Research Results - The findings of the study revealed numerous issues that
remain underexplored within the legal scholarship of Georgia, particularly in the
field of compulsory enforcement. Additionally, it was found that the practical
implementation of enforcement measures faces several factors that negatively
affect their effectiveness.

Based on the analysis of these problematic aspects identified during the
research process, scientifically grounded recommendations were formulated.
These recommendations propose amendments to the enforcement legislation of
Georgia aimed at further development and more effective operation of the
institution of compulsory enforcement. Such reforms may lead to the
establishment of unified judicial practice and the implementation of legal
standards in this area.

These initiatives will contribute to the proper administration of justice by the
courts and to the observance of the principle of proportionality.

Volume and Structure of the Dissertation

The dissertation consists of an introduction, three chapters, fourteen
subsections, a conclusion, and a bibliography. The core part of the work covers
177 pages.
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Chapter 1. The Legal Nature of Enforcement Measures

1.1. Historical Context and Development

The historical development of compulsory enforcement is closely tied to the
formation of legal and state systems. Initially, individuals protected their rights
independently; however, through legal evolution, the authority to carry out
enforcement became an exclusive competence of the state.

In ancient Georgian law, compulsory enforcement was already known in the
early feudal period and was primarily carried out through local authorities.

During the period of Russian imperial rule, the enforcement system was
subordinated to the imperial model, and centralized structures were introduced.

In the Soviet era, compulsory enforcement came entirely under state control,
and its function shifted from legal purposes to primarily political ones.

In modern Georgia, this institution operates as a mechanism of the rule-of-
law state, based on international human rights standards, and ensures the binding
force of judicial decisions.

The analysis of its historical development reveals that compulsory
enforcement is an expression of the state's legitimate authority and represents
one of the core elements of legal civilization.

1.2. The Concept and Legal Nature of Enforcement

In the doctrinal analysis of the legal category of compulsory enforcement, it
is essential to note that this institution serves as a "bridge" between substantive
and procedural law. On the one hand, it ensures the realization of rights and
obligations established by substantive legal norms; on the other hand, through
procedural rules of enforcement proceedings, it defines the necessary procedures
by which court or other enforceable documents must be implemented in
practice.
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The legal analysis of the institution of compulsory enforcement reveals that
it constitutes a complex legal mechanism that ensures the actual implementation
of legally binding decisions and, consequently, the effective protection of the
legal order.

Enforcement measures, as an integral part of this mechanism, are legally
regulated procedural actions that serve to protect rights and ensure the
fulfillment of obligations. Moreover, these measures involve the legitimate use
of state coercion, strictly limited by legislation and grounded in fundamental
legal principles.

1.3. Legislative Regulation of Enforcement Measures

Compulsory enforcement, as a procedural-legal institution, represents a
mechanism by which the state applies coercive force against the debtor,
primarily through the restriction of their property rights, and in exceptional
cases, through the limitation of non-property rights and freedoms.

By its nature, this process constitutes an intensive interference with an
individual’s rights. Nevertheless, such interference is lawful only when it is based
on a legally binding legal act (e.g., a court decision or ruling). It is on the basis of
such an act that an enforcement document prescribed by law—a writ of
execution—is issued, which in turn serves as the legal basis for the state’s
legitimate use of coercion.

The research established that the current legal framework fails to provide a
consistent and fair approach to the enforcement process and creates difficulties
for both debtors and enforcement officers.

Therefore, the reform of the legal institution of compulsory enforcement
must be based on a balance between fairness, effectiveness, and respect for
human rights. The realization of these principles requires a comprehensive
approach, encompassing normative, institutional, and technological changes.
Only such a systematic approach can ensure the development of a model of
compulsory enforcement that fully complies with the fundamental principles of
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a modern democratic rule-of-law state and meets the challenges of the 21st
century.

1.4. Distinction Between Enforcement Measures and Interim Measures

In the civil justice system, ensuring effective legal protection requires both
timely and practically enforceable decisions. In this context, two important
institutions—provisional remedies (interim measures) and compulsory
enforcement—represent distinct legal mechanisms with specific functional roles
at different stages of legal proceedings.

Provisional remedies and compulsory enforcement are two separate legal
institutions with fundamentally different objectives and principles of
application, although both are used in the context of resolving and enforcing
legal disputes. Their fundamental distinction lies in the fact that provisional
remedies aim to secure the future enforceability of a court decision, while
compulsory enforcement serves to implement a decision that has already entered
into legal force.

Provisional remedies are procedural measures adopted by a court to protect
the plaintiff’s ability to obtain actual fulfillment of their claim in the event the
court upholds it. In contrast, compulsory enforcement is a state coercion
mechanism applied to implement a legally binding decision of a court or another
competent authority.

It is crucial to clearly distinguish and appropriately apply these two
institutions, as this is directly related to the effective protection of citizens' rights
and the realization of the principles of the rule of law. Based on the research
analysis, the modern Georgian legal system requires a systematic approach to
regulating the interrelationship between these two institutions. Only their
harmonious functioning can ensure effective justice that equally protects the
legitimate interests of both creditors and debtors and serves the goals of fair,
accessible, and efficient adjudication.
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1.5. Distinction Between Enforcement Measures and Enforcement
Actions

Enforcement measures and enforcement actions are closely related yet legally
distinct mechanisms that play an important role in civil enforcement
proceedings.

Article 17 of the Law of Georgia on Enforcement defines a list of enforcement
actions, providing a practical framework for enforcement officers. At the same
time, the same article defines enforcement measures, introducing a different legal
reality. As mentioned previously, Article 17 does not clearly differentiate
between enforcement actions and enforcement measures, which leads to
inconsistency in practice and the formalization of the enforcement process.

Research has shown that the distinction between enforcement measures and
enforcement actions is directly related to the protection of constitutional rights
and freedoms. Enforcement measures directly affect fundamental human rights,
including the right to property, while enforcement actions are primarily of a
technical and organizational nature. A failure to recognize this distinction may
result in violations of constitutional rights or inefficiencies in the enforcement
process.

Chapter 2. Grounds for Applying Enforcement Measures

Enforcement mechanisms represent one of the most important instruments
through which the state implements legal norms, ensuring the effective
functioning of the justice system and the real regulation of legal relationships.

The application of enforcement measures is considered lawful and legally
justified only when there is a solid legal basis and all procedural requirements are
fully observed. This necessity arises from the specific nature of enforcement
measures and their potential impact on fundamental human rights. Accordingly,
to ensure the consistent implementation of the principles of a rule of law state, it
is essential to clearly define and systematize the specific conditions and
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requirements under which enforcement measures are regarded as legally justified
and constitutionally legitimate.

Thus, the use of enforcement measures occupies a central place not only in
the enforcement process itself but also serves as a guarantee of the effectiveness
of legal norms, reflecting the state’s capacity not only to establish order but also
to ensure its actual realization.

2.1. Offering the debtor, the Opportunity to Comply with the Decision

The initial stage of the enforcement process involves offering the debtor the
opportunity to voluntarily comply with the court decision. This means that
before initiating compulsory enforcement, the enforcement authority is
obligated to provide the debtor with the chance to fulfill the obligation
voluntarily. Specifically, according to Article 25 of the Law of Georgia on
Enforcement Proceedings, the debtor must be presented with a proposal
regarding the voluntary execution of the court decision. This gives the debtor the
opportunity to fulfill the imposed obligation and avoid the application of coercive
measures.

This procedure carries not only formal but also substantive importance and
serves as a crucial mechanism for upholding the principles of the rule of law.

It is essential that this proposal be delivered to the addressee in a timely and
appropriate manner—specifically in written form, with reference to the relevant
documentation, and with a clearly defined reasonable timeframe. Observance of
these conditions determines the effectiveness of the voluntary compliance stage.

Research has revealed numerous cases, both in national and international
court practice, where neglecting this procedural step led to improper
enforcement and violations of individual rights. Offering the debtor an
opportunity for voluntary compliance represents a balance between legal
efficiency and respect for human rights.
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2.1.1. Legal Consequences of Voluntary Non-Compliance with a Decision

Voluntary non-compliance with a judgment poses a serious challenge to
enforcement proceedings, undermining the effectiveness of justice and the
authority of the court. This issue may arise due to objective reasons (such as
economic incapacity or health problems) or subjective reasons (such as deliberate
disregard or concealment of assets).

Voluntary non-compliance serves as the basis for initiating enforcement
measures.

Under Georgian legislation, the debtor is given a 7-day period to voluntarily
fulfill their obligation. After this deadline passes, enforcement proceedings are
initiated.

In this process, it is essential to ensure legal predictability and fairness
standards. Voluntary non-compliance requires a systematic approach—
enhancing procedural efficiency, increasing public legal awareness, ensuring
equal protection of parties’ rights, maintaining proportionality, and, most
importantly, considering an extension of the period allocated for voluntary
compliance.

2.2. Protection of the Rights of the Party in Enforcement Proceedings

Under current Georgian legislation, the debtor is granted not only obligations
but also a broad range of procedural rights during the enforcement process. This
set of rights constitutes a system of legal guarantees aimed at conducting
enforcement based on the principles of equality, proportionality, and fairness.
One essential right is the ability to terminate enforcement through a settlement
agreement. Parties may submit an agreement reflecting their intention to resolve
the matter amicably, thereby avoiding the application of coercive mechanisms.
This safeguard ensures the protection of both the creditor’s interests and the
debtor’s rights through consent-based proceedings.
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Although the Georgian Law on Enforcement Proceedings does provide some
protection of the debtor’s rights, research has revealed several problematic issues
related to proportionality and balance. It is essential to find an equilibrium
between, on the one hand, the protection of fundamental human rights, and on
the other, the unimpeded enforcement of justice. Such a balanced approach
ensures both the protection of individual rights and the real strengthening of the
rule of law.

2.3. Regulation of Enforcement Measures Solely by Legislative Procedure

One of the fundamental aspects of the constitutionality and legal legitimacy
of the enforcement system is that enforcement measures must be based solely on
grounds established by law. This principle excludes discretionary decisions by
the executive branch in an area that directly affects fundamental human rights—
such as property, liberty, and personal inviolability.

This reality further emphasizes the importance of the principle that any
enforcement measure must be authorized exclusively by law, not by subordinate
normative acts. This requirement is grounded not only in legal doctrine but also
in the foundational concept of a constitutional state—the supremacy of law.

The Constitutional Court of Georgia has repeatedly emphasized in its case law
that, when it comes to the restriction of fundamental rights, the applicable norm
must be statutory in nature in order to eliminate the risk of arbitrary
interpretation.

2.4. Proportionality Between the Enforcement Measure and the
Enforceable Claim

The principle of proportionality is one of the fundamental foundations of the
rule of law, and its purpose is to ensure that any form of compulsory intervention
is fairly balanced against the protected legal interests. In the context of
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enforcement proceedings, this principle requires that the enforcement measure
selected must be appropriate, necessary, and—most importantly—proportionate
to the claim it is intended to satisfy.

As established in European court practice and legal doctrine, the structure of
the proportionality principle includes three key elements: Suitability — a
reasonable connection between the goal and the means used; Necessity — the
absence of a less harmful alternative (principle of least intrusion); Proportionality
in the narrow sense — balancing the goal against the harm caused.

Without applying this three-step test, the legality of an enforcement measure
cannot be properly assessed. For example, if, to secure repayment of a small debt,
the enforcement body seizes immovable property or freezes bank accounts, such
action may be deemed clearly disproportionate and a violation of the debtor’s
rights.

The research has shown that it is advisable to include an explicit legal
provision in the law that would obligate the enforcement authority to assess the
proportionality of each specific measure in relation to: the amount of the debt,
the debtor’s financial situation, and the potential impact of the measure on the
exercise of other constitutional rights.

Chapter 3. Types of Enforcement Measures

Compulsory enforcement is one of the most important legal instruments of
the state in the process of ensuring justice. Its essence lies in securing the actual
fulfillment of obligations established by a court or another competent authority,
in cases where the debtor fails to comply voluntarily.

Georgia's current legislation allows for the classification of compulsory
enforcement measures based on their legal nature and enforcement objective.
Specifically, enforcement measures can be of a proprietary or non-proprietary
nature, which in advance determines their legal form, the grounds for their
application, and the specific operational procedures of the enforcement
authorities.
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Direct enforcement measures are used to implement the content of the
enforceable act effectively, even against the will of the debtor. In contrast,
indirect enforcement operates as a mechanism of social pressure that encourages
the debtor to fulfill the legally imposed obligation independently.

In the compulsory enforcement process, the purposeful selection of these
measures and their application based on clearly defined legal principles holds
decisive importance in a modern democratic state governed by the rule of law.

3.1. Practical Significance of Classifying Enforcement Measures

In the effective functioning of legal mechanisms for compulsory enforcement,
special importance is attributed not only to direct, but also to indirect (non-
direct) enforcement measures. As modern legal systems evolve, compulsory
enforcement is increasingly moving beyond the traditional approach based on
the tangible execution of property and is progressively utilizing indirect
enforcement mechanisms that rely on legal frameworks focused on personal,
behavior-influencing pressure.

Conceptually, enforcement measures can be divided into two main categories:
Direct measures, which aim at the actual and material execution of a court or
other enforceable act (for example, asset seizure, auction, or forced sale of real
estate, as regulated by Article 25! of the Law of Georgia on Enforcement
Proceedings), and Indirect measures, which do not pursue immediate execution,
but rather apply legal pressure on the debtor’s person in such a way that they are
compelled—though through an expression of their own will—to fulfill the
imposed obligation.

Indirect enforcement measures represent an important legal tool within the
compulsory enforcement system, contributing to the improvement of judicial
efficiency and the strengthening of legal order. At the same time, their
application must be carried out with full regard for human rights and the
principles of the rule of law, ensuring that the enforcement system fully meets
the standards of a modern democratic society.
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3.2. The Essence and Regulation of Indirect Enforcement Measures in
Georgian and Foreign Legislation

Georgian legislation provides for certain non-direct (indirect) enforcement
measures that do not aim at the immediate fulfillment of the creditor’s claim, but
rather seek to influence the debtor's behavior in a way that stimulates them—
either voluntarily or under pressure—to fulfill the obligation established by an
enforceable document. The legal construct of indirect enforcement measures is
based on the idea that applying certain legal pressure mechanisms on the debtor
can motivate them to perform the required obligation.

As for international experience and comparative analysis, it is crucial to study
and compare foreign legal systems to conduct a systematic analysis of indirect
enforcement measures. This allows us to determine the development prospects
of the Georgian legal system and identify best practices.

The Council of Europe’s Committee of Ministers recommendations in the
field of enforcement of court decisions place particular emphasis on the effective
and proportionate use of indirect enforcement measures. European standards
highlight the following key principles: Ensuring a fair balance between the
interests of the creditor and the rights of the debtor; Upholding transparency and
predictability in the application of indirect enforcement measures; Guaranteeing
the existence of judicial oversight mechanisms over the use of indirect
enforcement tools.

It is advisable to introduce legal safeguards to ensure that indirect
enforcement measures are not applied to debtors who objectively lack the ability
to fulfill the obligation.

Additionally, it is recommended to develop a mechanism for periodically
assessing the effectiveness of indirect enforcement measures. This would allow
for the evaluation of their practical impact and, if necessary, their modification.

It is essential that the application of indirect enforcement measures always
complies strictly with the principle of proportionality and takes into account the
constitutional rights of the debtor, thereby ensuring a fair balance between the
interests of the creditor and the debtor.

63



3.3. Direct Enforcement Measures: Problems and Challenges in Practice

In the Georgian legal system, the forced auction represents one of the most
important mechanisms of enforcement proceedings. Its primary function is to
satisfy creditors’ claims and ensure the compulsory execution of obligations.
Legally, this process is regulated by Articles 69-75 of the Law of Georgia on
Enforcement Proceedings and the Order No. 21 of the Minister of Justice of
Georgia (2011) “On Approving the Forms, Rules, and Procedures for Conducting
a Forced Auction.” These legal acts define both the procedural and substantive
aspects of conducting a forced auction.

From a procedural standpoint, a forced auction begins after the National
Bureau of Enforcement accepts the writ of execution. The first stage involves
identifying and seizing the debtor’s assets, followed by their valuation and listing
for auction. Legislation provides certain exemptions for property that cannot be
subject to enforcement, such as items essential to meet the debtor’s minimum
standard of living.

One of the most pressing issues in the process of forced auctions is the
disproportion between the value of the property and the amount of debt.

Research has revealed that the institution of forced auction in Georgia
requires substantial reforms to ensure a proper balance between the interests of
creditors and debtors.

3.4. Sequestration as a Legal Mechanism for Satisfying a Claim

Sequestration, which involves the forced management of a debtor’s property,
is a unique legal mechanism aimed at satisfying a creditor's claim through the use
of the debtor’s property—while the ownership of the property remains with the
debtor. This instrument is particularly important because it not only ensures the
satisfaction of the creditor's claim but also protects the debtor’s property
interests. Ultimately, it contributes to the optimal balancing of the parties’
interests in the legal relationship.
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By its legal nature, sequestration is a specific means of satisfying a creditor’s
claim, fundamentally different from traditional mechanisms of securing
obligations.

Although sequestration is regulated under Georgian legislation, it still
requires refinement and further detail. The research has identified several
significant shortcomings that must be addressed to improve the effectiveness of
this mechanism.

A key issue is the insufficient regulation of the procedure for appointing a
property manager. While the law allows for the appointment of a manager, it
does not set out the criteria for selection, qualification requirements, or the
detailed appointment process.

To ensure effective implementation of sequestration, the law should establish
minimum qualification requirements for property managers. In addition, it is
recommended to create a special registry of property managers, comprising
individuals with the appropriate qualifications. This would simplify the selection
process and contribute to the professionalization and efficiency of the
sequestration mechanism.

Conclusion

Based on the research and analysis conducted, it is possible to draw the
following conclusions, which align with the structure of the thesis: The first
chapter revealed the legal nature of enforcement measures. As shown by the
analysis of Georgian legislation, the category of enforcement measures is not
explicitly defined in the Law of Georgia on Enforcement Proceedings. This
legislative gap poses the risk of misinterpreting the legal nature of these measures
in practice and may lead to the improper application of various enforcement
mechanisms, both in enforcement and judicial practice. The lack of clear
distinction between enforcement measures, provisional remedies, and
enforcement actions contributes to serious violations of the parties' rights in
enforcement proceedings.
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Unlike enforcement measures, enforcement actions have a subsidiary
character—they serve to facilitate the application of enforcement measures. The
purpose of enforcement actions lies in establishing the grounds for applying such
measures, which directly affects enforcement procedures and defines the scope
of the bailiff's powers and the lawfulness of implementing specific enforcement
measures.

The powers granted to the bailiff under the Enforcement Proceedings Law—
to apply measures beyond those explicitly listed—must not be interpreted
expansively. Any unjustified broadening of the bailiff’s authority may lead to
abuse of power. Since the application of enforcement measures results in legal
consequences for the debtor and considering that enforcement law is part of
procedural law, these factors demand that enforcement measures be defined
solely by legislative acts. The regulation and use of enforcement measures must
be based strictly on legislative authority. This principle should be recognized as
a foundational principle of enforcement law. Furthermore, normative acts
restricting the rights of parties involved in enforcement proceedings cannot be
sub-legislative acts, in line with international standards on the protection of
rights in enforcement processes.

The analysis in the second chapter demonstrated that using enforcement
measures against a debtor’s property is subject to certain limitations, primarily
aimed at upholding the debtor’s enforcement immunity and protecting their
rights.

The study of one of the key grounds for applying enforcement measures—
expiration of the voluntary compliance period—revealed that the period defined
by law is too short. Moreover, public legal entities enjoy privileged treatment, as
they are granted a one-month voluntary compliance period, whereas the penalty
for failure to comply voluntarily—7% of the enforceable claim—imposed on the
debtor—is unreasonably high and potentially unconstitutional. This is because
the sanction does not take into account the debtor’s financial condition, any
obstacles to enforcement, efforts made by the debtor to comply voluntarily, or
other relevant circumstances. Imposing such a heavy financial burden (7%) is
unjustified.

The research also indicated that the debtor’s rights are insufficiently
protected in other respects. Notably, the legal effects of a settlement between the
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parties are not reflected in any benefits for either the creditor or the debtor. This
lack of incentive undermines the possibility of encouraging settlements during
enforcement.

Enforcement measures must be proportional to the enforceable claim. Any
violation of the principle of proportionality between the measure and the claim
results in an imbalance in the protection of the rights and interests of creditors
and debtors. The criteria for maintaining proportionality should include the
adequacy, necessity, and scale of the measure. Applying a disproportionate
enforcement measure serves not the goals of enforcement but rather leads to
unjust expropriation of the debtor’s assets. Since it is impossible to establish a
rigid legislative framework for proportionality, its observance depends on the
bailiff's discretion, which must be subject to judicial review. Enforcement
measures must, as far as possible, be less burdensome and justified only if they
are proportionate to the enforceable claim. They must not exceed the scope set
by the enforceable act or cause unreasonable harm to the debtor.

The third chapter’s research revealed the practical importance of both direct
and indirect enforcement measures. One of the main flaws in Georgian
legislation is its excessive focus on compulsory collection, while it lacks balance
between the use of direct and indirect enforcement measures. Both are poorly
regulated, which reduces the efficiency of enforcement proceedings.

A comparative legal analysis shows that foreign legislation often prioritizes
indirect enforcement measures, as they align with the principles of a social state.
These measures aim to ensure creditor satisfaction while also preserving the
debtor’s dignity and viability. The goal of indirect enforcement is not to exert
direct pressure on the debtor but to indirectly compel performance, which may
be sufficient to achieve the goals of enforcement. Georgian legislation, however,
defines only a limited number of indirect measures. Expanding the scope of
available enforcement measures would help balance the parties' interests,
ensuring that direct measures are used only as a last resort, without unjustifiably
infringing on the creditor’s rights.

The analysis of direct enforcement measures revealed that sequestration is
relatively less burdensome for the debtor, and therefore should be considered a
milder alternative to auction. However, the short duration of sequestration
reduces its effectiveness. Sequestration should be applicable to both immovable
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and movable property, yet its practical use is rare, possibly due to a low level of
awareness among practitioners.

The research on forced auctions, as a direct enforcement measure,
demonstrated that the auction process is primarily focused on satisfying the
creditor’s claim and the enforcement authority’s costs, without providing even
minimal protection standards for the debtor. These shortcomings are evident
both in property valuation procedures and in the conditions of sale. The choice
and application of enforcement measures are entirely dependent on the creditor’s
discretion, which in almost all cases results in a request for property liquidation.
The debtor's rights are minimal, especially with regard to movable property,
where the debtor may only indicate the types of property that should be seized
first. However, this right does not apply in cases where mortgaged property is
sold through auction—representing a significant legislative flaw.

Based on the conclusions drawn, the following recommendations are proposed:

Subparagraph "g" of Paragraph 5 of Article 17 of the Law of Georgia on
Enforcement Proceedings is recommended to be formulated as follows: “Other
measures provided by the enforceable act, if such measures are proportionate to
the enforceable claim.”

It is also recommended to add the following Subparagraph "d" to the same
Paragraph 5: “The bailiff shall have the right, at their discretion, to apply a
coercive enforcement measure provided by law, if the coercive enforcement
measure chosen by the creditor in their application violates the principle of
proportionality. At the same time, the measure selected by the bailiff must
balance the rights of the debtor and the creditor.”

In order to ensure equality and equal rights of the parties in enforcement
proceedings before the law, it is recommended that the period for voluntary
enforcement be extended to one month for other subjects as well, similar to legal
entities under public law. For this purpose, it is necessary to introduce the
relevant amendment to Article 25 of the Law of Georgia on Enforcement
Proceedings.

Amendment is required to Paragraph 6 of Article 38 of the same law, as it is
unreasonable to impose a 7% enforcement fee on the debtor. Imposing this
amount of fee unconditionally on the debtor, without considering the various
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circumstances of the case, imposes an excessive burden on the debtor’s financial
condition. It is necessary to determine a maximum limit of the enforcement fee,
which may be a subject of further discussion.

In order to encourage the parties, it is recommended that in case of settlement
at the enforcement stage, the debtor be exempted from the enforcement fee, and
the creditor be refunded the enforcement fee previously paid by them.

It is recommended to amend Paragraph 3 of Article 78 of the Law of Georgia
on Enforcement Proceedings so as to extend the timeframes for the
implementation of sequestration. Furthermore, the imposition of sequestration
should constitute an obligation of the National Bureau of Enforcement, and not
its discretion, as provided in the current version of the norm. The rule must also
be changed whereby the implementation of sequestration is subject to the
condition that the value of the property to be sequestered exceeds the enforceable
claim by a factor of ten. The focus should shift from the value of the property to
whether the property can generate income through management sufficient to
satisfy the creditor’s claim, even if there is not a significant difference between
the amount of the enforceable claim and the value of the property to be
sequestered.

Indirect measures of enforcement need to be expanded. One such measure,
the introduction of which would enhance the effectiveness of enforcement,
could be prohibiting the debtor from traveling abroad.

In addition to indirect measures, it is recommended to introduce alternative
mechanisms such as installment payment, partial sale of property, and debt
restructuring, which may be used instead of forced sale.

Amendment is needed to the first sentence of Paragraph 2 of Article 63 of the
Law of Georgia on Enforcement Proceedings. The bailiff should not be dependent
on the particular type of coercive enforcement measure requested by the
creditor. It is recommended to add the following sentence to the named norm:

“The bailiff shall have the right to independently determine the application
of a particular coercive enforcement measure if the enforcement measure
requested by the creditor in their application violates the principle of
proportionality.”
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Forced auction should be considered only as an extreme measure to satisfy
the creditor’s claim.

It is necessary to strengthen the rights of debtors by ensuring access to additional
information regarding auctions. Accordingly, amendment is required to
Paragraph 8 of Article 25 of the Law of Georgia on Enforcement Proceedings,
which should be supplemented at the end with the following words: “Except for
the scheduling of an auction on the debtor's property.”

It is recommended to introduce the principle of minimum price, which would
ensure that property is not sold for a price below a certain percentage of its real
value.
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